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GOVERNOR’S PROGRAM BILL 
2023 

 
MEMORANDUM 

 
 

An act to amend the Tax Law, the Cannabis 
Law, the Penal Law, and the Criminal Procedure 
Law, in relation to making technical corrections to 
taxes on adult-use cannabis products. 

 
 
Purpose: 
 
The Marijuana Regulation and Taxation Act left several gaps in the State’s cannabis enforcement 
capabilities that has led to the wide proliferation of illegal cannabis sales by storefronts and 
illegal actors in New York. This legislation would amend both the Tax Law and the Cannabis 
Law to increase civil and tax penalties for the unlicensed and illicit retail sale of cannabis in New 
York State. The legislation would also provide additional enforcement power to the Office of 
Cannabis Management (OCM), the Department of Tax Finance (DTF), and local governments to 
enforce the provisions of the regulatory and tax scheme and close stores engaged in the illicit 
sale of cannabis. 
 
Summary of Provisions: 
 
Section 1: Amends the definition of “adult-use cannabis” in the Tax Law to eliminate the 
requirement that the cannabis must be consumed by a consumer in order to be subject to tax and 
applicable penalties. This section further amends the definition of “illicit cannabis” in the Tax 
Law to require retailers to produce invoices from a licensed distributor upon demand. Failure to 
produce invoices would be presumptive evidence that tax was not paid. This section also defines 
“purported cannabis” in the Tax Law as products held out to be cannabis and obviates the need 
for testing for the presence of cannabis in products advertised as such. 
 
Section 2: Adds “purported cannabis” to the products on which a tax can be imposed. 
 
Section 3: Makes a technical correction to the registration requirements in the Tax Law and 
enhances DTF’s ability to refuse or revoke a registration.  This section also allows DTF to refuse 
to register a new business at the same location as a business with a revoked registration unless 
the new business was acquired in an arms-length transaction. This section adds the ability to 
revoke a licensee’s registration for one year for their first conviction of possession of illicit 
cannabis, for three years for a second possession, and five years for a third possession, and 
allows for a streamlined appeal process for such revocations.  Further, it adds a monetary penalty 
and the ability of DTF to revoke a sales tax Certificate of Authority for possession of adult-use 
cannabis by an unregistered business. 
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Section 4: Amends the penalty for illicit cannabis to a simplified monetary penalty of up to 
$150,000 for a first violation and $200,000 for a second or subsequent violation within three 
years. This section also adds additional graduated monetary penalties for possession of certain 
weights of illicit cannabis, the amount of which increases with a second or subsequent violation 
within three years. It also adds a $25,000 monetary penalty for sales by a distributor to an 
unregistered retailer, which increases to $50,000 for a second or subsequent violation within 
three years. Finally, this section provides that penalties do not apply to individuals who possess 
amounts of cannabis within the personal use limitations in the Penal Law. 
 
Section 5: Expresses legislative intent that cannabis is a “heavily regulated industry.” This 
section also authorizes administrative warrantless searches of businesses and vehicles where 
adult-use cannabis is distributed, stored, offered for sale, or sold, which mirrors the same 
regulatory inspections for cigarette taxes. This section also authorizes the Department of Tax and 
Finance to seize illicit cannabis. Finally, this section authorizes revocation of registration for 
refusal to submit to a regulatory search, and monetary penalties for unregistered businesses that 
refuse a search of $150,000 for a first refusal and $200,000 for a second violation within three 
years. 
 
Section 6: Adds the tax crime of willful evasion of the Cannabis Tax.  Evasion of Cannabis Tax 
will be Class A misdemeanor for a first offense and a Class E felony for a second offense within 
three years. This section also adds a tax crime of possession or transportation of adult-use 
cannabis for sale that was not acquired by a licensed distributor; this will be a Class A 
misdemeanor for a first offense and a Class E felony for a second offense within three years. 
This section also adds the tax crime of sale, or possession for sale, of adult-use cannabis without 
a registration, this will be a Class A misdemeanor for a first offense and a Class E felony for a 
second offense within three years. Finally, this section adds the tax crimes of knowing 
possession of certain weights of illicit cannabis that range from a Class A misdemeanor to a 
Class D felony. 
 
Section 7: Amends § 3 of the Cannabis Law to amend the definition of “person” to include an 
individual, agency, business trust, estate, trust, partnership or association, or any other entity. 
This section further aligns the definition of “sell” in the Cannabis Law with the definition of 
“sell” in the Tax Law. This section also defines “purported cannabis” as products held out to be 
cannabis to facilitate enforcement efforts and mirror the definition in the Tax Law. “Purported 
cannabis” is also added to the definition of illicit cannabis. 
 
Section 8: Amends § 16 of the Cannabis Law relating to Violations, Penalties and Injunctions by 
removing requirements that the Attorney General and/or OCM first establish that there is no 
other criminal or civil penalty in any other law or regulation before pursuing a penalty under this 
section. This section increases the maximum penalty for all violations of the Cannabis Law from 
$5,000 to $25,000. This section establishes a specific penalty of up to $10,000 per day for 
engaging in licensed activity without a license. Additionally, this section clarifies that unlicensed 
establishments, which make/sell cannabis products, are subject to the stated penalty, which will 
increase each day the unlicensed activity continues. This section establishes that processing, 
distribution, and sale of adult-use cannabis products shall be deemed a heavily regulated 
industry. 
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This section empowers OCM or the Attorney General to conduct investigations and 
examinations of places of business where cannabis or purported cannabis are processed, 
distributed and sold. This section authorizes OCM or the Attorney General (at the request of 
OCM) to seize illicit cannabis and to obtain a search warrant if not permitted by an operator to 
conduct searches related to illicit sales of cannabis.  This section also revises the Cannabis Law 
to add a court “proceeding,” as the means by which the penalty can be sought to permit the 
Cannabis Control Board (CCB) or the Office of the Attorney General, at the request of CCB, to 
move by way of a summary proceeding.  Finally, this section revises the Cannabis Law to 
expand the relief that may be sought to include damages, civil penalties, disgorgement, costs, and 
injunctive and equitable relief in addition to an injunction. 
 
Section 9:  Authorizes OCM to seek an order of closure from a court to shut down unlicensed 
businesses selling cannabis products on an expedited basis. Establishes procedures for obtaining 
the orders of closure and temporary restraining orders. Authorizes other NYS enforcement 
agencies (district attorneys, county attorneys, corporation counsels, or local governments) the 
authority to seek this emergency relief following notice to and in cooperation with OCM. 
 
Section 10: Authorizes OCM to seek a cease-and-desist order from an administrative law judge 
(ALJ) on an expedited basis when activities, including unlicensed activities, pose a danger to the 
public health, safety, or welfare. This section authorizes CCB to designate an ALJ to make final 
determinations and issue orders while establishing a process for appealing such determinations to 
the Board. Authorizes the Attorney General to obtain a court order and judgment enforcing a 
final order of the Board, including any money judgments or penalties included therein. This 
section clarifies that CCB’s rulemaking authority may extend to the investigations and other 
enforcement actions, and the imposition of penalties relating to unlicensed activity. 
 
Section 11: This section strengthens existing prohibitions by establishing that unlicensed 
activities under the Cannabis Law are a danger to public health, safety and welfare and a public 
nuisance. This section creates a presumption that supports emergency relief requests for orders of 
closure so that an unlicensed business can be closed and padlocked. 
 
Section 12: This section includes purported cannabis in the definition of illicit cannabis to align 
with the definition outlined in the Tax Law section.  This section increases the penalty for a 
licensed operator who knowingly sells illicit cannabis from a violation to a class A misdemeanor. 
This section increases the penalty for a person who owns, leases, or operates a location or vehicle 
knowingly used for the cultivation, processing distribution, purchase, sale, warehousing, or 
transportation of illicit cannabis from a violation to a class A misdemeanor. This section also 
provides that lawfully seized illicit cannabis should be turned over to OCM or their authorized 
representative. This section also provides for the forfeiture of lawfully seized illicit cannabis 
after a hearing. Finally, this section provides the seized illicit cannabis may only be used for law 
enforcement purposes or destroyed. 
 
Section 13: Amends subdivision 3 of § 222.00 of the Penal Law to conform the definition of 
“sell” in the Penal Law to the definition of “sell” in Cannabis Law and Tax Law. 
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Section 14: Adds new § 222.46 to the Penal Law to create the crime of Unlicensed Sale of 
Cannabis. 
 
Section 15: Designates investigators appointed by CCB under the Cannabis Law as peace 
officers under Criminal Procedure Law. 
 
Existing Law: 
 
The current Cannabis Tax enforcement scheme consists of a single civil illicit cannabis penalty, 
which is based on the precise weight of four specific types of adult-use cannabis. A first 
violation carries a penalty of not less than two hundred dollars per ounce of illicit cannabis 
flower, and five dollars per milligram of the total weight of any illicit cannabis edible product.  
Further, there are no tax crimes associated with adult-use cannabis.    
 
The Cannabis Law grants OCM enforcement authority over entities licensed by OCM, but does 
not provide OCM with authority over unlicensed businesses that are selling illicit cannabis. 
Current law also does not provide OCM with authority to enter and inspect unlicensed businesses 
suspected of selling cannabis, which allows the unlicensed shops to avoid seizure of their 
product and associated penalties and limits OCM’s ability to assist DTF with its enforcement 
activities. These gaps have prevented OCM from properly addressing the rampant proliferation 
of storefronts that have not obtained a license from the Office from selling cannabis products.   
 
The Cannabis Law also provides for a $5,000 fine for any and all violations of the Cannabis 
Law, a penalty that is far below the daily sales of many unlicensed storefronts. The current 
enforcement scheme requires the Cannabis Control Board to request assistance from the 
Attorney General to enjoin unlicensed activities and seek recovery of any penalties relating to 
such activities, which is an inefficient and ineffective process considering current estimates of 
unlicensed sales activity (over 1,400 shops and counting).  
 
Finally, the Penal Law does not currently include any crimes for unlicensed businesses that sell 
illicit cannabis, which prevents local law enforcement from addressing this unlicensed sales 
activity as well.   
 
 
Justification: 
 
It is estimated that there are over one thousand illicit cannabis shops brazenly doing business 
throughout New York without a state issued license. These illegal shops are unregulated, pose a 
public health risk, and are not paying required taxes or fees. These shops undermine the legal 
market to the detriment of aspiring businesses who are following the rules and patiently waiting 
to be licensed. Their proliferation also undermines the State’s fledgling social equity program, 
which has prioritized market access for business owners who were previously harmed by 
cannabis enforcement policy, the majority of whom are people of color. 
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The Marihuana Regulation and Taxation Act (MRTA) focused on elements necessary to develop 
an equitable and safe new legal marketplace, however, it failed to include sufficient penalties to 
disincentivize unlicensed and illicit activity, which undermines the original intent of the law. 
More specifically, the MRTA failed to include the necessary mechanisms to the proliferation of 
illicit cannabis shops. This legislation, for the first time, would allow the Office of Cannabis 
Management (OCM) and the Department of Tax and Finance (DTF) to clamp down on 
unlicensed activity, protect New Yorkers, and ensure the success of new cannabis businesses in 
New York. The legislation would restructure current illicit cannabis penalties to give DTF peace 
officers enforcement authority, and to create a manageable, credible, fair enforcement system.  
Additionally, it would clarify and expand OCM’s authority to seize illicit product, establish 
summary procedures for OCM and other governmental entities to shut down unlicensed 
businesses, and create a framework for more effective cross-agency enforcement effort. 
 
Importantly, and in keeping with New York’s equitable approach to the cannabis industry, this 
new law makes it clear that these new enforcement powers will be focused on illegal storefronts; 
penalties would not apply to individuals who possess amounts of cannabis within the personal 
use limitations in the Penal Law. 
 
Legislative History: 
 
This is a new bill. 
 
Budget Implications: 
 
None.   
 
Effective Date: 
 
The legislation would be effective immediately. 


