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(Prohibits
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differential pay because

Lab. prohibit differential pay
AN ACT

to amend the labor law, in relation
to the prohibition of differemntial
pay because of sex

The People of the State of New

York, represented in Senate and
Assembly, do enact as follows:

IN SENATE

Senate introducer’s signature

The senators whose names are circled betow wish to join me in the spensorship
of this preposal:

520 Adams 517 Felder 563 Kennedy 525 Montgomery 523 Savino
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al 19 Brindisi a0)7 Garbarine  al23 Lupardo a0l9 Ra
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2046 Brook-Krasny al48 Giglio al2l Magee a012 Raia
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2034 DenDekker  a097 Jaffee a039 Moya 2016 Schimel

the
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1} Single Housé Bill (introduced and printed separately in either or
both houses). Uni-Bill (introduced simultaneously in both houses and printed
as one bill. Senate and Assembly introducer sign the same copy of the bill}.

2 Circle names of co-sponsors and return to introduction clerk with 2
signed copies of bill and 4 copies of memorandum in support (single house);

or 4 signed copies of bill and § copies of memorandum
in support (uni-bilk),
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Section 1. Subdivision 1 of section 194 of the labor law, as added by
chapter 548 of the laws of 1966, is amended and three new subdivisions
2, 3 and 4 are added to read as follows:

1. No employee shall be paid a wage at a rate less than the rate at
which an employee of the opposite sex in the same establishment is paid
for equal work on a job the performance of which requires equal skill,
effort and responsibility, and'which is performed under similar working
conditions, except where payment is madg pursuant to a aifferential
based on:

a, a seniority system;

b. a merit system;

c. a system which measures earnings by quantity or quality of
production; or

d. [any other factor other than sex] a bona fide factor other than

sex, such as education. trainina, or experience. Such factor: (i) shall

not be based upon or derived from a sex-baged differential in compen-

sation and (ii) shall be iob-related with respect to the position in

gquestion and shall be consistent with buginess necessity. Such exception

under thisg paragraph shall not apply when the employee demonstrates A

that an emplover uses a particular employment practice that causes a

disparate impact on the basis of sex, (B) that an alternative employment

practice exists that would serve the same business purpose and not

produce such differential, and (€} that the emniover has refused to

adopt such alternative practice.

9. For the purpose of subdivision one of this section, "buginess

necessity" ghall be defined as a factor that bears a manifest relation-

ghip to the emplovment in guestion.
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3. For the purposes of subdivision one of this section, employees

shall be deemed to work in the same establighment if the employees work

for the same employer at workplaces located in the same geographical

region, no larger than a county, taking into account population distrib-

ution, economic activit and/or the presence of municipalities.

4. {a) No employer shall prohibit an emplovee from inquiring about,

discussing, or digclosing the wages of such emplovee or another employ-

ee,

{b) An emplover may, in a written policy provided to all emplovees,

establish reasonable workplace and workday limitations on the time,

place and manner for inquires about, discussion ¢of, or the disclosure of

wages. Such limitations shall be congistent with standards promulgated

by the commissioner and shall be consistept with all other state and

federal laws. Such limitations may include prohibiting an employee from

discussing or disclosing the wages of ancther employee without such

employee's prior permission.

{c¢) Nothing im this subdivision ghall require ap emplovee to disclose

his or her wages. The failure of an emplovee to adhere to such reason-

able Jlimitations in guch written policy shall be an affirmative defense

to any claims made acgainst an emplover under this subdivision, provided

that anv adverse employment action taken by the emplover was for failure

to adhere to  such reasonable limitations and not for mere inquiry,

discussion or digelosure of wages in accordance with such reasonable

limitations in such written policy.

(d) Thig prohibition shall not apply to instances in which an employee

who has access to the wage information of other emplovees as a paxt of

guch emplovee's esgential jcb functions discloses the wages of _such

other emplovees to individuals who_do not otherwise have access to guch
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information, unless such disclosure is ip response to a complaint or

charge, or in furtherance of an investigation, proceeding, hearing, or

action under this chapter, including an investigation conducted by the

emplover.

{e}) Nothing in this section shall be construed to limit the rights of

an emplovee provided under any other provision of law or collective

bargaining agreement.

§ 2. Subdivision 1l-a of section 198 of the labor law, as amended by
chapter 564 of the laws of 2010, is amended to read as follows:

1-a. On behalf of any employee paid less than the wage to which he or
she is .entitled under the préviéions of this article, the commissioner
may bring any legal action necessary, including administrative action,
to collect such claim and as part of such legal action, in addition to
any other remedies and penalties otherwise available under this article,
the commissioner shall assess against the employer the full amount of
any such underpayment, and an additional amount as liguidated -damages,
unless the employer proves a good faith basis for believing that its
underpayment of wages was in compliance with the law. Liquidated damages
shall be calculated by the commissioner as neo more than one hundred
percent of the total amount of wages found to be due, except such liqui-

dated damages may be up to three hundred percent of the total amount of

the wages found to be due for a willful violation of section one hundred
ninety-four of this article. In any action instituted in the courts upon
a wage claim by an employee or the commissioner in which the employee
prevails, the court shall allow such employee to recover the full amcunt
of any underpayment, all reascnable attorney's fees, pfejudgment inter-
ést as required under the civil practice law and rules, and, unless the

employer proves a good faith basis to believe that ite underpayment of
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wages was in compliance with the law, an additional amount as ligquidated

damages equal to one hundred percent of the total amount of the wages

found to be due, except such liguidated damages may be up to three

hundred percent of the total amount of the wages found to be due for a

willful violation of section one hundred nipety-four of this article.

§ 3. The department of labor and the division of human rights shall
make training available to assist employers in developing training,
policies and procedures to address discrimination and harassment in the
workplace including, but not limited to issues relating to pregnancy,
familial status, pay equity and sexual harassment. Such training shall
take into account the needs of employers of various sizes. The depart-
ment and division shall make such training available through, including
but not limited to, online means. In developing guch training materi-
als, the department and division shall afford the public an opportunity
to submit comments on such training.

§ 4. Severability clause. If any clause, sentence, paragraph, éubdivi-
sion, section or part of this act shall be adjudged by a court of compe-
tent Jjurisdiction to be invalid, such judgment ghall not affect, impair
or invalidate the remainder thereof, but shall be confined in its opera-
tion to the clause, sentence, paragraph, subdivision, section or part
thereof directly involved in the controversy in which such judgment
shall have been rendered. It is hereby declared to be the intent of the
legislature that this act would have been enacted even if such invalid
provisions had not been included herein.

§ 5. This act shall take effect on the ninetieth day after it shall
have become a law; provided, however, that the commissioner of labor
shall take actions necessary to provide for the promulgation of stand-

ards pursuant to subdivision 4 of section 194 of the labor law, as added
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by section one of this act, prior to this act taking effect; and
provided further, however, that the department of labor and division of
human rights shall take actions necessary to establish training pursuant

to section three of this act prior to\this act taking effect.




