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Section 1. The tax law is amended by adding a new section 1822 to read
as follows:

§ 1822. Devices and software used to evade tax. (a)_Ban. The design,

engineering, creation, gale, lease, licengse to use, offer to sell or

leagse or licensge, transport, purchase, installation, offer to purchase,

possession, updating, maintaining, serwvicing, repair, or use of a device

or software that falgifies, deletes, c¢onceals, secretes, SUppresses,

bides, or distorts sales or other transaction data in, from, or bv a

point of sale device, or that creates, manipulates, maintains, oxr that

stores an additional falge or incorrect set of records or reports, in

order to evade any tax imposed by this chapter or & related statute or

to evade the pavment or payment over of apny moneys collected purportedly

as tax is hereby prohibited.

(b) Crimes. (1) Any person who violates anv prohibition in subdivision

(a) of this sectiop or who causes another persop to violate any prohibi -

tion in subdivision {a) of this section shall be quilty of criminal use

of an illegal tax device or software in the fifth deqree. Criminal use

of an illegal tax device or software in the fifth deqree ig @ class A

migdemeanor.

{(2) Anv person who violates any prohibition in subdivision (a) of this

gection or who causes another person to violate any prohibition in

gubdivision (a) of this section shall be quilty of crimipal use of an

illegqal tax device or software in the fourth degree where the aggregate

tax liability paid the state or a political gsubdivigion of the state

{(whether by means of underpayment or receipt of refund or Dboth} as a

regult of the use of guch device or software is at least three thousand

dollars less than the tax liability that is due. Criminal uge of an

illegal tax device or software in the fourth degree ig a class E felonvy.
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{3) Any person who vieolates any prohibition in gubdivision {(a) of this

section or who causes another person to violate any prohibition in

subdivision (a) of this section shall be quiltv'of criminal use of an

illegal tax device or software in the third degree where the aggregate

tax 1liability paid the state or a political subdivision of the state

(whether by means of underpayment or receipt of refund or both}) as a

result of the use of such device or software is at least ten thousand

dollars less than the tax liability that is due. Criminal use of an

illegal tax device or software in the third degree iz a clags D felonv.

{4) Anv person who vioplates any prohibition in subdivigion (a}) of this

section or who causes another person to violate any prohibition in

subdivision (a) of this section shall be quilty of criminal wse of an

illegal _tax device or software in the second degree where the aggregate

tax liability paid the state or a political gubdivision of the state

(whether by means of underpayment or receipt of refund or both) as a

result of the use of such device or software ig at least fifty thougand

dollars less than the tax liability that is due. Criminal use of an

illegal tax device or software in the second degree ig a clasgss C felony.

{5} Any person who violates anv prohibition in gsubdivision (a} of this

section or who causeg another person to vieolate any prohibition in

subdivision [(a) of this section shall be guilty of criminal use of an

illegal tax device or software in the first degree where the . aggregate

tax liability paid the state or a political subdivision of the gtate

{whether by means of underpavment or receipt of refund or both) as a

result of the use of such device or software is at least one million

dollars less than the tax liability that is due, Criminal uge of an

illegal tax device or software in the first degree ig a class B felony.
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{c) Digposition of fines and interest. All fines, penalties, and

interest levied under this section shall be paid into the state treasury

to the credit of the general fund. However, fineg or interest paid in

respect to  the evasion of sales and compensating use taxes imposed

pursuant to the au;hority of articlie twenty-nine of this chapter shall

be disposed of as provided in gectién twelve hundred sixty-one of this

chapter.

{d) Separate offense. The crimes and penalties in this section shall

be in addition to and copngidered a separate offense from any offense

under the other sections of this article or under the penal law.

{e) Definitions. For purposes of this section:

{1} "Device" includes an electrical, electronic, mechanical, or other

device.

{2) vgoftware" includes prewritten or custom software, of apny nature

whatgoever, whether sold as part of a package, as a separate component,

or otherwise, and regardless of the medium by means of which the soft-

ware 1is conveyed to the purchaser, Ilessee, licensee, or user, and

ingludes any update to such software,

{3} "Creation" includes manufacturing, producing, processing, assembl -

in fabricatin writin rogrammair updatin and other rocesgses

that culminate in a device or software.

_(4) "point of sale device" means a device that accepts, records,

compiles, processes, or gtores detailsg of a transaction at the time of

or in conjunction with a sale, such as a computer, cash regigter and the

like, and shall include, among other things, a taximeter under article

twentyv-nine-A of this chapter and similar deviges.

{5) *gales or other trangaction data" includes data agssociated with

property or services purchased by a customer, the prices for each item,
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a taxability determination for each item, a segregated tax amount for

each of the taxed items, the amount of cash or other consideration

tendered, anv amount returned to the customer in change, the date and

time of the purchase, the name, address, and identification number of

the seller, and the receipt, seguence or invoice pumber of the trans-

action.

(6) "person" shall algo include the entities included in subdivision

{a) of section eleven hundred one of this chapter.

{(7) "Willfully," “this c¢hapter,” nralated sotatute," and “related

income or earnings tax statute" shall have the same meaning as those

terms have in section eighteen hundred one of thig article.

§ 2. The tax law is amended by adding a new section 177-a to read as

follows:

g 177-a. Devicés and software used to evade tax banned, civil penal-

tieg. (1) Civil penalties. (a) Any pergon who uses a device or goftware

banned pursuant to section eighteen hundred twenty-two of this chapter

to evade any tax due under this chapter or a related statute or to evade

the pavment or payment over of any monevs collected purportedly as tax

shall be liable for a penalty equal to three hundred percent of the

amount evaded or estimated to be eveded together with interest at _the

underpayment rate set by the commissioner as described in subdivision

{e) of section one thousand ninety-six of this chapter in additiom to

any crime or penalty under this chapter or other law that such pergon

may be subject.

(b) Two or more personsg who consgpire to use & device or software

banned pursuant to section eighteen hundred twenty:-two of this chapter

in a scheme to evade any tax due under this chapter or a related statute

or to evade the payment or payment over of any moneys collected purport-
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edlv as tax shall be liable for a penalty equal to three hundred percent

of the amount evaded or estimated to be evaded together with interegt at

the underpayment rate get by the commissioner ag described in subdivi-

sion (e) of section one thousand ninety-six of this chapter in addition

to any crime or penalty under this chapter or other law _that such

persong may be subject. Such persons shall be jointly and severally

lisble for the total amount of the penalty and interest. A person who

or licensesg the use of such a banned device or software

sells, 1leases,

to another persgon who uses the banned device or software to evade the

payment of any such tax or moneys collected purportedly ag tax shall be

presumed to have conspired to use a banned device or software in a

scheme to evade any tax due with such other person.

(c) Any person who designs, engineers, creates, offers to _sell or

lease or license to usge, trangports, posSgesses, maintaing, services, or

repairs a device or goftware banned purguant to section eighteen hundred

twentv-two of this chapter, and knows, oI reasonably should have known,

that the device or software will be used to evade tax or payment or

payment over of any moneys collected as a tax shall be liable for a

penalty equal to three hundred percent of the amount evaded or estimated

to be evaded together with interest at the underpayment rate set by the

commissioner as described in subdivigion (e) of section one thousand

ninetyv-gix of this chapter in addition to anv crime or penalty under

this chapter or other law_that such persons may be subiject.

(d) The commisgioner gshall assess penalty and interest under this

subdivision in accord with procedures applicable to the tvpe of tax

found to have been evaded.

{(2) Estimation of tax_ evaded. Ifla return or repoft required to be

filed by this chapter or a related statute is jincorrect or insufficient
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because the person required to file it is found to have used a device or

software Dbanned pursuant to gection eighteen hundred twenty-two of this

chapter with intent to evade tax. the commissicner ghall determine the

amount of tax due from such information as may be available. If neces:

sary, the commissioner may estimate tax on the bagiz of external

indices, such as stock on hand, purchases, rental paid, number of rooms,

location, scale of rents or charges, comparable rents or charges, tvype

‘of accommodations and service, number of employees or other factors. In

the case of retail food storeg and other participants approved for

participation in the federal food stamp program under or pursuant to the

federal food stamp act of nineteen hundred seventy-seven (7 w©v.8.c. §

2011 et seq.), as amended, whoge records are incomplete or inadequate to

determine tax, the external indiceg upon which tax may be estimated and

determined may also include information contained in applications,

updates of applications, redemption certificates, returns and reports

which such retail food stores and other participants furnish to or are

furnished by the United States government or this state or their agen-

cies in order for such retail food stores and other participants to

participate in the food stamp program or to redeem coupons issued under

or pursuant to such food stamp act and anv other available information

considered relevant, Whenever such tax is estimated as provided for in

thiz subdivision, the commissioner's notice to such person ghall contain

a statement ip bold face type conspicuously placed on guch notice advis-

ing the taxpayer: that the amount of the tax was estimated: that the tax

mayv be challenged through a hearing process: and that the petition for

guch challenge must be filed with the division of tax appeals within

ninety days. The commisgioner shall otherwise assess tax estimated
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pursuant to this subdivision in accordance with procedures applicable to

the type of tax found to have been evaded.

" (3) Reimbursement of commissioner's expenses. If the commissioner

emplovs or hires a computer or software forengic expert or other person

to investigate and detect or find the use of a device or software banned

pursuant to section eighteen hundred twenty-two of this chapter by a

person _required to file a return or report required under or purguant to

the authority of this chapter or related statute, and such_ expert _or

other person detects or finds that such person'required to file a return

or report. has used such a banned device or software, or combination of

them, and the commigsioner finds that such persgon has evaded the report-

ing or pavment or payment over of anv tax or moneys collected purported-

1v as_tax, then the commissioner ghall be authorized to charge to  §Such

person that so evaded tax or the payment or payment over of such moneys

the commisgioner's costs and _expenses to employ or hire such expert or

other person for such investigation, including all reasonable costs and

expenses of the commissioner or of such expert or other person. Any such

costs and expenses charged under this subdivision shall be in addition

to anv civil or ¢riminal fines, penaltieg, and interest that may be

imposed by any other provision of law.

{4) Loss of certificate of authority. If the commiggioner has issued a

certificate of authority under section eleven hundred thirty-four of

this chapter to a person, and the commissioner finds that the person has

used such a banned device or software, or combination of them, to evade

the reporting or payment or payment over of any tax or any mMONeys

collected purportedly _as tax under this chapter or a related statute,

the commissioner shall revoke such certificate of authority pursuant to

the procedures set forth in section eleven hundred thirty-four of this
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chapter; provided however, that a person whose certificate of authority

has been 8o revoked shall not be allowed to apply for or hold any

certificate of authority issued under such section eleven hundred thir-

tv-four for a period of five vearg from the effective date of such revo-

cation. In addition, such person shall not be allowed to be a “pergon

required to collect tax" with regard to any other person that holds or

seeks to apply for such a certificate of authority during such five vear

period, and the commissioner shall not issue a certificate of authority

during such five year period to any person who employs such person whose

certificate was so revoked or to any pergon in which such person whose

certificate was so revoked is a person required to collect tax or has a

ten percent or more ownership interest of any nature. "Person required

to collect tax¥ shall have the same meaning as guch term has in section

eleven hundred thirty-one of this chapter.

(5) Disposition of fines and interest. BAl11 fineg, penalties, and

interest levied under thisg sectiop shall be paid into the state treasury

to the credit of the general fund. However, fines or interest paid in

respect to the evagion of sales and compengating use taxes imposed

pursuant to the authority of article twenty-nine of this chapter shall

be disposed of as provided in section twelve hundred sixty-one of this

chapter.

(6) Additiomnal fines, penalties and interest. The fines, penalties,

and interegt in this section shall be in addition to any penalties and

interest imposed by any other section of this chapter or other law.

(7) Dpefinitiong. For purposes of this section, the defjinitions in

gection eighteen hundred twenty-two of this chapter shall be applicable,.

§ 3. This act shall take effect January 1, 2015.



