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The People of the State of New
York, represented in Senate and
Assembly, do enact as follows:
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Section 1. Legislative findings. The legislature hereby finds that the
Kew York city industrial angd commercial incentive program granted, as of
right, reductioas__in_real property taxes to new industrial. and commer -
éial Projects, including power plants. That program lapsed in 2008 and
its successor, the industrial and commercial ébatement program, enacted
by chapter 119 of the laws of 2008, did not provide for tax abatements
for new electricity generatihg facilities in New York city. In August
2010 the board of directors of the New York city industrial development
agency revised its uniform tax exemption policy to provide a discretion-
ary tax abatement program, and other benefits, for certain peaking
generating facilities. However, the tax benefits of the program were
not recognized by the federal energy regulatory commission in setting
the installed capacity demand curves for the City of New vYork .for
201172012, 2012/2013 and 2013/2014, potentially resulting in a signif-
icant increase in the level of the demand curves and corrgsponding
capacity prices paid by customers in the city of New York. The legisia-
ture further finds that it is in the best interest of customers to
prevent such impacts by amending the real property tax law for the
purpose of making peaking units eligible for benefits, as of right,
under the industrial and commercial abatement program.

§ 2. sSubdivision 17 of section 489-aazaaaa of the real property tax
law, as added by chapter 119 of the laws of 2008, is amended to read as
follows:

17. ‘"Utility Property" nmeans property and equipment as described in
paragraphs (c¢), {(d), {e), (f) and {i) of subdivision twelve of sgection
tne hundred two of this chapter that is used in the ordinary course of
business by its owner or any other entity or broperty as described in

paragraphs (a) and (b) of subdivigion twelve of section one hundred two
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of this chapter that is owned by any entity that uses in the ordinary

course of business property and equipment as described in paragraphs

(¢}, (d), (@), (£) and (i) of subdivision twelve of section one hundred

two of this chapter, without regard to the classification of such prop-
erty and equipment for real property tax purposes pursuant to section
eighteen hundred two of this chapter, except that any such property and

equipment used solely to serve the building to which they are attached

shall not be deemed utility property. Notwithstanding any provision of

this title to the contrary, peaking units ghall not be congidered utili-

ty property. For purposes of this title, "peaking unit" shall mean a

generating unit that; (a) is determined by the New York independent

gystem operator or a federal or New York state energy regulatory commis-—

gion to constitute a peaking unit as set forth in section 5.14.1.2 of

the New York independent system operator's market adﬁinistration ana

control area services tariff, as such term existed as of April first,

two éhcusand eleven; or (b} has an annual average operation, during the

calendar year preceding the taxable status date, of less than eighteen

hours following each start of the unit:; for purposes of calculating the

annual average, operations during any period covered by any major emer-

gency declaration issued by the New York independent system operator,

northeast power coordinating council, or other similar entity shall be

excluded. A "peaking unit" under this title shall include all real pProp—

erty used in connection with the generation of electricity, and any

facilities used to interconnect the peaking unit with the electric tran-

smission or distribution system, but shall not include any facilities

that are part of the electric *ransmission or distribution system; it

may be comprised of a single turbine and generator or multiple turbines

and generators located at the same site, Notwithstanding any provision
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9f this title toc the contrary, a peaking unit shail be considered indus-

trial property, provided however that the benefit period for a__peaking

unit shall be as set forth in_pa:aqraph {b-11} of_subdivision three of

section four hundred eighty-nine~bbbbbbh of thig title,

§ 3. Subdivision 3 of section 489-bbbbbb of the real property tax law
is amended by adding a new paragraph (b-1) to read as follows:

{b-1) Abatement for industrial construction WOrk on a peaking unit.

Upon approval by the department of a final application for benefits, an

applicant who has performed industrial construction work in any area on

a _peaking unit, shall be eligible for an abatement of real property

taxes, as follows:

{i) Amount of abatement., The first vear of the abatement shall be the

tax vyear with the first taxable status date that follows the sooner of

{A) completion of construction; or (B) four vears from the date the

first building permit was issued, or if no permit was Iequired, the

commencement of construction. For yeérs one through fifteen, the abate-
ment shall be the amount of the abatement base. The abatement shall be
adijusted for inflation protection as provided in subparagraph (ii) of
this paragraph. The follow;ng table illustrates the abatement computa-
Tax year during benefit period: Amount of abatement:
Years 1 through 15 100% of abatement base

{ii) Inflation protection. (A) Industrial construction work, effect of

assegsed valuation increases. For years two through thirteen of the

benefit period, except as provided in clause (B} of this subparagraph,

if there is any increase in tax in that year that 1isa based on an

increase of taxable assessed valuation since the immediatelv prior tax

Year, such excess tax liability shall he added to the amount of  the
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abatement base. Such addition to the amount of the abatement base shall

be determined using the initial tax rate.

{B)} Physical increases. Notwithstanding the provisions of clause (A)

of this subparagraph, if in any of years two through thirteen of the

benefit period, a physical change to the property results in an increase

in the taxable assessed value of the property of more than five percent

for that vyear, then any increase in taxes for that vyear shall not be

added to the amount of the abatement base in any year,

(C) If the taxable assessed value upcn which an adjustment to the

abatement under this paragraph is based is later reduced by a court

order or application to the tax commission, then the appropriate adjust—

ment to the abatement base shall be made in accordance with the reduced

taxable assessed value,

(iii) Minimum required expenditure. For industrial construction work

on_a peaking unit, the minimum reguired expenditure is thirty percent of

Ehe property's taxable assessed value in the tax vear with a taxable

status date immediately preceding the issuance of the first building

permit, or if no permit was required, the commencement of construction.

Expenditures for residential construction work or construction work on

portions of property to be used for restricted activities shall not be

included in the minimum regquired expenditure,

§ 4. Paragraph (a) of subdivision 1 of section 4892-dddddd of the real
property tax law, as amended by chapter 138 of the laws of 2008, is
amended to read as follows: |

(a) Application for benefits pursuant to this title may be made imme-
diately following the effective date of a local law enacted pursuant to

this title and continuing wuntil March first, two thousand [eleven]

fifteen.
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§ 5. Section 489-4ddddd of the real property tax law is amended by

adding a new subdivision 3 to read as follows:

3. .(a) No benefits pursuant to this title gshall be granted for

construction work performed pursuant to a building permit igsued after

April first, two thousand fifteen,

(b} If no building permit was required, then no benefits pursuant to

thig title shall be granted for construction work that 1is commenced

after April first, two thousand fifteen.

§ 6. Subdivision 1 of section 489-cceeee of the real property tax law,
as added by chapter 119 of the laws of 2008, is amended to read as
follows:

1. Continuing use. For the duration of the benefit pericd, the recipi-
ent of benefits shall file biennially with the department, on or before
the appropriate taxable status date, a statement of the continuing use

of such property and any changes in use that have occurred, provided,

however, that any recipient of benefits receiving benefits for property

defined as a peaking unit shall file such statement biannually. This

statement shall be in a form determined by the deparément and may be in
any format the department determines, in its discretion, is appropriate,
including electronic format. The department shall have authority to
terminate such benefits upon failure of a recipient to file such state-
ment by the appropriate taxable status date. The burden of proof shall
be on the recipient to establish continuing eligibility for benefits and
the department shall have the authority to require that statements filed
under this subdivision be certified.

§ 7. Section 4BI~£fFFFf of the real property tax law is amended by

adding a new subdivision 5-a to read as follows:
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2-a. Conversion of uge by peaking unitsg, Any applicant whose Rroperty

has been granted benefits under this title for industrial construction

WOrk as a peaking unit and who converts such property in any tax year to

‘& use that no longer qualifies it as a péakiﬁé'ﬁﬁit, or who uses such

prOperty in a manner inconsistent with the definition of a peaking unit,

shail be ineligible for abatement benefits during any such tax vyear. Any

such recipient of benefits shall pay with interest taxes for which an

abatement was claimed during any portion of such tax vear.

§ 8. Subdivision q of section 11-268 of the administrative code of the
city of New York, as added by local law number 47 of the city of New
York for the year 2008, is amended to read as follows:

q. "Utility property" means property and equipment as described in
paragraphs (c¢), (d), {e), (£) and (i) of subdivision twelve of section
one hundred two of the real broperty tax law that is used in the ordi-
nary course of business by its owner Or any other entity or property as
described in paragraphs (a) and (b} of subdivisgion twelve of section one
hundred- two of such law that is owned by any entity that uses in the
ordinary course of bugsiness property and equipment as described in para-
graphs (c), (d), (e), (£) and (i) of subdivision twelve of section one
hundred twe of such law, without regard to the classification of such
property and equipment for real property tax purposes pursuant to
section eighteen hundrea two of such law, €xcept that any such property
and equipment used solely to serve the building to which they are

attached shall not be deemed utility property. Notwithstanding any

provision of this part to the contrary, peaking units shall not be

censidered utility property. For purposes of this part, "meaking unit®

shall mean a generating unit that: (a) is determined by the New York

independent system operator or a federal or New York state energy regu-
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latory commigsion to constitute a peaking unit as set forth in section

5.14.1.2 of the New York independent gvstem operator's market adminig-—

tration and control area serviges tariff, as such term existed as_of

April first, +wo thousand eleven; or (b} has an annual average opera-—

tion, during the calendar vear preceding the taxahle status date, of

less than eighteen hours following each start of the unit; for purposes

of calculating the annual average, operations during any period covered

by any major emergency declaration issued by the New York independent

system operator, northeast power coordinating council, or other similar

entity shall be excluded. A "péaking unit” under this part shall include

all real property used in.connection with the generation of electricity,

and any facilities used to interconnect the peaking unit with the elec—

tric transmigsion or distribution system, but shall not include any

facilities that are part of the electric transmission or distribution

system; it may be comprised of a single turbine and generator or multi-

ple turbines and generators located at the same site. Notwithstanding

any provision of this part to the contrary, a_peaking unit shall be

congidered industrial property, provided however that the benefit period

for a peaking unit shall be as set forth in paragraph two-a of subdivi-

sion ¢ of section 11~269 of this part.

§ 9. Subdivision ¢ of section 11~269 of the administrative code of the
city of New York is amended by adding a new paragraph 2-a to read as

follows:

{2-a} Abatement for industrial congtruction work on a peaking unit.

Upon approval by the department of a final application for benefits, an

applicant who has performed industrial construction work in any area on

a peaking uynit, shall be eligible for an  abatement of real property

taxes, as followsz:
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{a} Amount of abatement, The first vear of the abatement shall be the

tax year with the first taxable status date that follows the sooner of

(i} completion of congtruction; or (ii) four years from the date the

first building permit was issued, or if no permit was required, the

commencement of construction, For years one through fifteen, the abate-

ment shall be the amount of the abatement base. The abatement shall be

adijusted for inflation protection as provided in subparagraph (b) of

thig paragraph. The following table illustrates the abatement computa—

tion:
Tax year during benefit period: Amount of abatement:
Years 1 through 15 _ 100% of abatement bhasge

(b} Inflation protection. (i) Industrial construction work, effect of

asgessed valuation increases., For vears two through thirteen of the

benefit period, except as provided in clause (ii) of this subparagraph,

if there is any increase in tax in that year that is based on an

increase of taxable assessed valuation since the immediately prior tax

Year, such excess tax liability shall be added to *the amount of the

abatement- base. Such addition to the amount of the abatement base shall

be determined using the initial tax rate.

{ii) Phyvsical increases. Notwithstanding the provisions of clause (i)

of this subparagraph, if in any of years two through thirteen of the

benefit period, a physical change to the property results in an increase

in the taxable assessed value of the property of more than five percent

for that year, then any increase in taxes for that vear shall not he

added to the amount of the abatement base in any vear.

(iii) If the taxable assessed value upon which an  adjustment tao the

abatement under thig paragraph is based is later reduced by a court

¢réer or application to the tax commigsion, then the appropriate adiust-
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ment to the abatement base shall be made in acgordance with the reduced

taxable asgessed value.

{e) Minimum required expenditure. For industrial ceonstruction work on

a peaking unit, the minimum reguired expenditure is thirty percent of

the property's taxable assessed value in the tax year with a taxable

status date immediately preceding the issuance of the first building

permit, or if no permit was required, the commencement of construction.

Expenditures for residential construction work or congtruction work on

portions of property to be used for restricted activities shall not be

included in the minimum required expenditure.

§ 10. Paragraph 1 of subdiviéion & of section 11-251 o;. the adminig—
trative code of the city of New York, as added by local law number 47 of
the city of New York for the year 2008, is amended to read as follows:

(1) Application for benefits pursuant to this part may be made imme-
diately following the effective date of the local law that added this
section and continuing until March first, two thousand feleven] fifteen.

§ 1l. Section 11-271 of the administrative code of the city of New
York is amended by adding a new subdivision ¢ to read as follows:

€. (1) No benefits pursuant to this part shall be granted for

construction work performed pursuant to a building permit issued after

April first, two thousand fifteen.

{2} If no building permit was required, then no benefits pursuant to

this part shall be granted for construction work that is commenced after

April first, two thousand fifteen.

§ 12. Subdivision a of section 11-272 of the administrative code of
the city of New York, as added by local law number 47 of the city of New

York for the year 2008, is amended to read as follows:
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a. Continuing use. For the duration of the benefit period, the recipi-
ent of benefits shall file bienniaily with the department, on or before

the appropriate taxable status date, a statement of the contlnulng use

'of such prape:ty and any changes in use that have occuzzedi' prov1ded,

however, that any recipient of benefitsg receiving benefits for property

defined as a peaking unit =hall file such statement biannually. This

statement shall be in a form determined by the department and may be in
any format the department determines, in its discretion, is appropriate,
including electronic format. The department shall have authority to
terminate such benefits upon failure of a recipient to file such state-

ment by the appropriate taxable status date. The burden of proof shall

be on the recipient to establish continuing eligibility for benefits andg ..

the department shall have the authority to require that statements filed
under this gsubdivision be certified.

§ 13. Section 11-273 of the administrative code of the city of New
York is amended by adding a new subdivision e-1 to read as follows:

e-l. Conversion of use by peaking units. Any applicant whose property

has been granted benefits under this part for industrial construction

work as a peaking unit and who converts such property in any tax vear to

a_use that no longer qualifies it as a peaking unit, or who uses such

property in a manner inconsistent with the definition of a peaking unit,

shall be ineligible for abatement benefits during anv such tax year, Any

such recipient of benefits shall pay with interegt taxes for which an

abatement was claimed during any portion of such tax vear.

§ 1l4. This act shall take effect immediately and shall be deemed to

have been in full force and effect on and after March 1, 2011.




