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vulnerable  persons (Part B); to
amend the county law and the mental
hygiene 1law, in relation to reports
of abuse or neglect of individuals
in certain facilities and programs
and repealing certain provisions of
the mental hygiene law relating
thereto; and to amend the mental
hygiene law, in relation to reports
of abuse and mistreatment of wvulner-
able persons in residential care and
repealing certain provisions of such
law relating thereto (Part C}; to
amend the social services law, in
relation to the definition of abused
and maltreated child; in relation to
mandatory reporting; in relation to
the statewide central register of
child abuse and maltreatment and
access to such register; in relation

to making technical corrections -

relating thereto; and repealing
section 412-a, and other provisions
of such law relating thereto (Part
D); to amend the education law and
the wehicle and traffic law, in
relation to the protection of pupils
in residential care from abuse,
neglect and maltreatment (Part E};
to amend the mental hygiene law, the
executive law and the social
gervices law, in relation to review
of criminal history information
concerning certain- prospective
providers, employeez, and individ-
uals credentialed by the office of
alcoholism and substance abuse
services (Part F); to amend the

penal law, in relation to certain

crimes of abuse, neglect or endan-
gering the welfare of certain incom-
petent, physically disabled, or
vulnerable persons (Part G); and to
repeal chapter 606 of the laws of
2011, amending the mental hygiene
law relating to c¢reating an abuse
prevention notification system; and
to repeal chapter 6 of the laws of
2012, amending chapter 606 of the
laws of 2011, amending the mental
hygiene _law relating to an abuse
prevention notification system (Part
H) . ’
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The People of the State of New

York, repregented in Senate and
Asgembly, do enact as follows:
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Section 1. This act shall be known and may be cited as the "protection
of people wipﬁ special needs actv,

§ 2. This act enacts into law major components of legislation which
are necessary for the protection of persons who are vulnerable because
of their reliance on professional caregivers to help them overcome phys-
ical, cognitive and other challenges. Each component is wholly
contained within a Part identified as Parts A through H. The effective
date for each particular provision contained within each Part is set
fqrth in £he last section of such Part. Any provision in any section
contained within a Part, including the effective date of the Part, which
makes reference to a section "of this act', when used in connection with
that particular component, shall Dbe deemed to mean and refer to the
corresponding section of the Part in which it is found. Sectiom four of

this act sets forth the general effective date of this act.
PART A

Section 1. Legislative findings and purpose. There is a recognized
need to strengthen and standardize the safety net for vulnerable
persons, adults and children alike, who are receiving care'from New
York's human service agencies and programs. There are over 270,000 chil-
dren and adults with disabilities or other life circumstances that make
them wvulnerable in residential facilities_ under the auspices of six
state agencies that operate, licgnge or certify such programs. In addi-
tion, a significant number of perscns rely on day programs. operated,
licensed or certified by the state. 2Although all of these programs:
share a common obligation to protect such persons, and keep them safe

from abuse and neglect, there are fundamental differences in how the
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state agencies meet their obligations, as well as major gaps in over-
sight that may expose vulnerable persons to harm.

This legislation c¢reates a seg of uniform safeguards, to be imple-
mented by a justice center whose primary focus will be on the protection
of vulnerable persons. To bolster the ability of the state to respond
more effectively to abuse and neglect of vulnerable persoms, without
creating additional burdens on local law enforcement, the justice center
will have concurrent authority with district attorneys to prosecute
abuse and neglect crimes committed against such persdns.

The jusﬁice center also will develop a register that will contain the
names of individuals found responsible for egregious or repeated acts of
abuse or neglect. Before being placed on the register, such individuals
will have a right to challenge that finding, but once on the register
they will be barred f£rom future employment in the care of vulnerable
persons. Employees.found regsponsible for less serious acps shall be
subjected to progressive discipline{ inéluding retrainiﬁg and other
actions necegsary to facilitate their safe return to the workplace.

To ensure that iﬁdividuals who work with vulnerable persons are aware
of their obligations to assist such persons to lead safe, vital and
productive lives, the legislation requires the justice center tordevelop
a-code of conduct for workers who have regular contact with vulnefable
persons. This code of conduct will serve as a guide to such workers by
containing the basic ethical standafds to which all direct support work-
ers should subscribe and be held accountable.

The justice center will also operate a gtatewide hotline to which
certain mandated reporters will be required to report allegations of
abuse and neglect against vulnerable persons being served in certain

residential and non-residential facilities and programs. It will ensure
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that allegations of abuse and neglect are promptly reported, that they
are fully and effectively investigated, that those individuals who are
regponsible are held accountablé and that providers implement corrective
action plans to prevent future incidents.

Accordingly, the purpose of this legislation is to create a durable
set of consistent safeguards for all wvulnerable persons that will
protecﬁ them against abuse, neglect and other conduct that may jeopazd-
ize their heélth, safety and welfare, and to provide fair- treatment to
the employees upon whom they depend.

§ 2, Article 45 of the mental hygiene law is REPEALED.

§ 3., The executive law is amended by adding a new article 20 to fead
as follows:

ARTICLE 20

PROTECTION OF PEOPLE WITH SPECIAL NEEDS

Section 550. Definitions.
551. The justice center for the protection of people with

special needs.

552. O;Ganization of the jusgice center.

i 553, Powers and duties of the justice center.

554, Codes of conduct.

555. Justice center medical review board: organization.

556. Functions, powers and duties oflthe beoard.

557. Reports to the justice center.

558. Access to records and facilities.

559. New York state interagency coordinating council for

services to persons who are deaf, deaf-blind, or hard of

hearing.

560. Annual report.
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§ 550. Definitions. As used in this article, the following terms shall

have the following meanings:

1. U“Executive director® shall mean the executive director of the

justice center for the protection of people with special needs.

2, uMental hygiene facility" shall meap a facility as defipned in

subdivigion six of section 1.03 of the mental hygiene law and facilities

for the coperation of which an operating certificate is required pursuant

to article sixteen or thirtyv-one of the mental hygiene law and including

family care homes. "Mental hygiene fagility" also means a secure treat-

ment facilitv as defined by article ten of the mental hvgiene law.

3. abugse or neglect" shall have the same meaning as defined in

subdivision one of section _four hundred eighty-eight of the social

services Jlaw.

4, "gtate overgight agency” shall mean the state agency that operates,
licenges or certifies an applicable facilit or rovider agency;
provided however that such term shall only include the followiﬁg enti-

tieg; the office of mental health, the office for people with develop-

mental digabilities, the office of alcoholism and sgubstance abuse

services, the office of children and family services, the department of

health and the state education department. "State oversight agency" does

not include agencies that are certification agencies pursuant to federal

law or regqulation.
5, vwyulnerable person" ghall mean a person who, due to physical or

cognitive disabilities, or the need for gpecialized services or place-

ment, dis receiving services from a facility or provider agency as
defined in gubdivision four of section four hundred eighty-eight of _the

social services law.
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§ 551, The Hjustice center for the protection of people with special

needs. 1. There is hereby created within the executive department a

justice center for the protection of people with special needs ("justice

center" or "center”)}., Such justice center shall be headed by an execu-

tive director, who shall be appointed by the governor, by and with the

advice and consent of the senate. The executive director may  appoint

staff _and perform such other functiong for the efficient operation of
the justice center within the amounts made available therefor by appro-
priation. |

2. The executive director shall recommend policies and procedures to

the state oversight agency for the protection of wvulnerable persons,

including but not limited to policies and procedures: (a) for the

protection of vulnerable persons who reside in or receive services from

facilities or provider agencies as set forth in subdivision four of

section four hundred eightyv-eight of the social services law; (b) relat-

ing to assuring, on behalf of the sgtate, that wvulnerable pergons are

afforded care that is of a uniformly high gtandard; (c) relating to

agsuring, on behalf of the state, that vulnerable persons are afforded

the opportunity to exercise all of the rights and responsibilities

accorded to residents of the state; and (d) to harmonize and improve the

procedures for and guality of investigations of abuse or neglect and

significant incidents related to vulnerable persons within the different

systems of care in the state.

3. The executive director may promulgate, adopt, amend or rescind

rules and requlations necessary to carry out the provisions of this

article; .provided, however, _that such rules and regulations shall be

strictly limited in their application to the means and methods of

compliance with the provisions of thig article,.
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§ 552, Organization of the justice center, 1. The justice center

ghall house the vulnerable persons' central register created in section

four hundred ninetv-two of the social gervices law and shall perform all

of the necessary functions related _to the receipt and acceptance of

reports of allegations of abuse or neglect of vulnerable pergons, the

investigation of such accepted reports and the reyiew of substantiated

findings of abuse or neglect, including conducting any disciplinary

roceedings resulting from such substantiated findings (for state enti-

ties bound bv collective bargaining, the disciplinary process estab-

lished through collective bargaining shall govern).

2. (a) THe justice center also shall employ a special prosecutor and
inspector general for the protection of people with special needs
{vgpecial prosecutor®), who shall be appointed by the governor. Pursuant

to the provisions of this gection, such gpecial prosecutor shall have

the duty and power: (i) to investigate and prosecute offensges involving

abuse or neglect committed againgt vulnerable persong; and (ii) to coop-

erate with and agsigt district attorneys and other local law enforcement

officials in their efforts against the abusge or meglect of wvulnerable

persons. The special prosecutor may reguest and shall receive, from any

agency, department, division, board, bureau or commigszion of the state,

or anv political subdivision thereof, cooperation and assistance in the

performance of his or her duties, and mav provide technical and other

assistance to anv district attorney or law enforcement official request-

ing assistance in the investigation or progsecution of abuse or neglect

of vulnerable persons.
(b} The special prosecuntor is empowered to apply for search warrants

pursuant to article gjix hundred ninetz'of the c¢riminal procedure law,

and, except in exigent circumstances, shall give prior notice of the




10

i1

12

13

14

15

ls

17

18

19

20

21

22

23

24

‘25

26

05/07/12 10 12127-03-2

application to the district attorney of the county in which such a
warrant is to be executed, and in such exigent gircumstances shall give

such notice as soon thereafter as jig practicable: provided, however that

the failure to give notice of a search warrant application ko a digtrict

attorney shall not be a_ground to suppress the evidence geized in

executing the warrant. He or she wmay designate an assistant to exercise

any of such powers.

{c} The special prosecutor or;one of hig or her assigtants, may attend
in person any term of the county court or supreme court having appropri-
ate <durisdiction includin an extraordina gpecial or trial term of
the supreme court when one is appointed purguant to section one hundred
forty-nine of the judicia law, or appear before the grand jury there-

of, for the purpose of managing and conducting in such coyrt or before

such Hdury a criminal action or proceeding concerned with an offense

where any conduct constituting or requisite to the completion of or in
any other manner related to guch offense involved the abuge or neglect

of a vulnerable person, asg those termg are defined in this article. In

guch case, such special prosecutor or his or her agsistant so attending

may exercise all the powers angd perform all the duties in respect of

such ac¢tions or groceédings which the district attorney would otherwise

be authorized or required to gxercise or perform.

§ 553, Powers and duties of the justice center. The djustice center

shall have the following powers and duties:

1. To create and establish the statewide vulnerable persons' central

register, as set forth in section four hundred ninety-two of the social

services law, which shall include, but not be limited to:
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(a) establishing procedures for the timely response to, and effective

investigation of, allegations of sbuse or neglect that are accepted by

the statewide vulnerable gersbns' gentral register;

{b) establishing procedures for the notification of appropriate

persons and eptities with regpect to reports and findings of abuse or
neglect of vulnerable persons and significant incidents, ap applicable;

c representin the state in all hearings and other proceedings
relating to _discipline of emplovees charged with having committed abuge
or neglect;

{d) consistent with appropriate  ¢ollective bargaining agreementsg,

conducting all hearings and other proceedings relating to discigline of

emplovees found to have committed abuse or neglect (for state entities

bound by collective bargaining, the digeiplinary process established

through collective bargaining shall govern):

{e) identifying a process for timely responses to allegations of

reportable incidents in dually licensed or co-located facilities and

provider agencies; and

{f) where applicable, establishing uniform procedures for character

and_competence reviews of provider agencies initially, and upon renewal
of licenses and operating certificates requiring g review of performance

records regarding incident management. the role of the board of direc-

tors in maintaining oversight over agency performance in this area, and

the management of incidents affecting resident safety, including cases
of systemic problems.

2. To maintain a central repository for data relating to the investi-
gation of all reportg of alleged abuse or neglect and gignificant inci-

ents, LiNECG 111 oLy s S s S e s e s et s m—

4 as defined in subdivisions one and twelve of section four hundred

eighty-eight of'the gocial services law;
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3, To establigh procedures for review of instances of abuge, neglect

and significant incidents, ag defined in subdivisions one and twelve of

section four hundred eightv-eight of the gocial serviges law, to identi-

fy preventive and corrective actions and to develop and implement such

actions and jans of improvement subject to_the regquirements of an

federal oversight entity:

4. To develop standards and training curricula for investigators who

will be assigned to investigate reported alleqations of abuse or neglect

and significant incidents involving vulnerable persons, and to provide

training to suc¢h investigators:

5. To review and evaluate the criminal history jinformation for any

person applving to be an emplovee, volunteer or consultant for whom a

criminal background check is reguired as a condition of employment at
any facilities or provider agencies as defined in gubdivision four of

section four hundred eighty-eight of the social gervices law, which are

operated, licensed or certified by the office of mental health, the

office for people with developmental disabilities, the office of alco-

holism and substance abuse services and the office of children and fami -
ly services. Such review and evaluation shall include but not be limit-

ed to a requirement that the applicant sign a sworn statement whether,

to the best of his or her knowledge, he or she has ever been convicted

of a crime in this state or any other jurisdiction;

6. To conduct periodic orientation, training and informational

programg Upon appointment or reappointment, and as atherwise needed, to
assist the members of the boards of visitors of mental hyvgiene facili-
ties to fulfill their respongibilities pursuant to law;

7. (a) To vigit, inspect and appraige the management of facilities oxr

provider agencies as defined ip subdivision four of section four bundred
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eighty-eight of the gocial services law providing services to vulnerable

persons with specific attention to the safety, security and guality of

care provided to patients and residents:

{(b) To provide gtaff and other necessary assigtance upon request to

hoards of visitors of department of mental hygiene facilities in

performing their dutieg pursuant fo law;

{¢c) To receive and review periodic and annual reports of the boards of

vigitors of each department of mental hygiene facilitv;

(Y To place such members of its staff as it deems appropriate as

monitors in any mental bhvgiene facility which, in the judgment of  the

executive director, presents an imminent danger to-the health or safety

of the patientg, residents or emplovees of such facility:

8. To accept, as agent of the state, any grant, including federal

grantg, or any gift for any of the purposes of this article. Any moneys

so received may be expended by the justice center to effectuate any

purpose of this article, subject to the same limitations as to approval

of expenditures and audit as are prescribed for state moneys  appro ri-

ated for the purposges of this article;

g. To enter into contracts with any persom, firm, corporation, munici-

pality or Vgovernmental agency for the performance of functions author-

ized by law:

10, Lster an adull DOME ol e e =

To administer an adult home and residence for adults regident

advocacy program  to assist regidents, who have at any time received or

are receiving services from a mental hvgiene provider, of adult honesg

and residences for adults, as defined in section two of the social

services law, where at least twenty-five percent or twenty-five resi-

dents, whichever iy less, have at any time received or are receiwving

services from a mental hygiene provider which ig licensed, operated or
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funded by the office of mental health or office for pecople with develop-

mental digabilities, in understanding their legal rights, and to promote

and protect the rights of such residents.

11, To advise and assist vulperable persons, family members, advo-

cates, service providers and community organizations in the formation of

strategies to identify and meet the needs of vulnerable persons for

services, supports and advocacy;

12. To advise and assist the governor and public and private entities

in the development and implementation of state policies which meet the

needs of vulnerable persons in a manner that is respectful of the rights
and choices of vulnerable personsg:
13. To gerve as a clearinghouse for information relating to gervices.

supports and advocacy for vulnerable persons and provide a statewide

system of informaticon and referral to link persons seeking information

and asgigtance with public and private sector services, supports and

advocacy which may be appropriate to meet their needs;

14. To advise and assist the governor, state agencies, vulnerable

persons and public and private sector entities in the design and imple-

mentation of initiatives to increase access to technology related

agsistance for vulnerable persons:

15. To administer such protection and advocacy and client assistance
programs as may be established by federal.law, pursuant to guch authori-
zation or designation as may be required;

16. To administer the éurrogata decision-making committee program, as

authorized pursuant to article eight of the mental hygiene law;

17. To stimunlate community interest in the problems experienced by

vulnerable persons and promote public¢ awareness of resources available

to such persong;
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18. To advise and assist political subdivisions of the state jin the

development of local programg for vulnerable persons;
19. To advise and assist educational institutions in the state in_the

development of courses of study for persons  engaged in public and

private programs for vulnerable persong;

20. To conduct or cause to be conducted such studies of the needs of

vulnerable persons as may be appropriate;

91. To do all other things necessary or convenient to c¢arry out its

functions, powers and duties set forth in this article;

22.. Mo receive and review reports required pursuant to gection 16.19

of the mental hygiene law and take any action as required by law. The

justice center also shall assist the commigsioner of the office for

people with developmental digabilities din developing and Qregaring

recommendations required by paragraph three of subdivision (dy of

segtion 16.19 of the mental hygiene law for submiggion to the governor,

temporary president of the senate and speaker of the assembly;

23. To prepare and disseminate an educational pamphlet, and sgerve as:

an information clearinghouse, on the rightg of parentg and legal repre-

sentatives and advocates to accesg records and reports relating to

patient care and treatment and all other relevant documents from

programs and facilities that are licensed. certified or operated by the

offices of mental health, people with developmental disabjilities or

alcoholism and substance abuse services. Such pamphlet shall include a

discussion of how to appeal a decigion denying a reguested record or
report;:
24. To consult with the commisgioner of education :egarding the

promulgation of rules and regﬁlations requiring that every sgchool bus

driver and school bug attendant serviug students with disabilities
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receive training and instruction relating to the understanding of and

attention to the special needs of such students pursuant t€o subdivigion

one of section thirty-six hundred fifty of the education law and subdi-
vigion Ffour of section twelve hundred twentv-nine-d of the vehicle and
traffic law; and

25. Ta monitor and make recommendations regarding the gquality of care

provided to inmates with serious mental illnegs, including those who are

in a residential mental healgh treatment unit or seqregated confinement

in fagilities operated by the department of corrections and community

supervigion and oversee compliance with aragraphs d) and (e) of

subdivision six of section one hundred thirty-seven, and sgection four

hundred one of the correction law. Such regponsibilities shall be
carried out in accordance with section four hundred one-a of the

correction law.

§ 554, Codes of conduct. 1. The justice center shall adopt and amend,

as appropriate, codes of conduct for all emplovees who have or will have

reqular and direct contact with vulnerable persons who reside in or

receive services from facilities or provider agencies as set forth in

subdivision four of section four hﬁndréd eightv-eight of the sgocial
services law. Such codes shall govern the conduct of such employees with

respect to the safety, dignity and welfare of vulnerable pergons to whom

they provide care. The justige center shall establish a process by which

all such employees_are provided with a copy of such codes of conduct and

are required, at the time of their initial employment, and at least

annually thereafter, to acknowledge that they have read and understand

such codes of conduct. Such process shall also provide for the enforce-

ment of such codeg consistent with appropriate collective bargaining

agreements .
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2. Minimum reguirements for codes of conduct. Such codes of conduct

shall include, at @ minimum: a. Provisions regarding the responsibil:

ity of such emplovees to support the emcotional, physical and personal

well-being of the vulnerable persons they serve, including their

protection from abuse and neglect.

b. Provigsions regarding the responsibility of such emplovees to

aggsist the vulnerable persons they gupport to direct the course of their

own lives, honoring, where appropriate, their right to assume risk in a

safe manner and recognizing their potential for lifelong learning and

growth.

c. Provigsions reqgarding the responsibility of such  emplovees to

participate in available, appropriate training to maintain their compe-

tency and skill-level, and to model and shape the behavior of their

co-workers, and to seek guidance and advigce to resolve issues as needed

‘when making decisions relating to the persons they serve.

da. Provigions regarding the regponsibility of such employees to

promote and practice dustice, fairness and equity for the vulnerable

persons they support, uphold and respec; their human and civil rights
and respect their human dignity and unigueness.

e. Prévisions regarding the responsibility of such employees to
assist, where appropriate, the vulnerable persons they support in devel-
oping and maintaining relationships with families, friends and_ _the
community-at-large.

f. Provisions regarding the responsibility of such employees to advo-

cate with and/or on behalf of the vulnerable persons they support for

their needs, interest, justice, inclusion and full commupity partic-

ipation.
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§ 555. Justice center medical review board:; organization. (a) There

ghall be within the justice center a justice c¢enter medical review

board., The board shall be composed of up to fifteen members, including

gpecialists in forenmsic pathology, psgychiatry, internal medicine and

addiction medicine to be appointed by the governor. The governor shall

degsigqnate one of the memberg to serve as chair of the board. Members

ghall be appointed for terms of three vears, provided, however, that

one-third of the members first appointed shall be appointed for a one

vear term and one-third for two vear terms. Vacancieg shall be filled in

the same manner as original appointments for the remainder of any unex-

pired term. Members ghall continue in office after the expiration of

their terms until their successors have been appointed and gualified.

The governor may remove any member of the board whenever in his or her

judgment the public interest may require such removal. In case of such

removal, the governor ghall file with.tﬁe department of state a state-

ment indicating the cause for such removal. Notwithstanding anv

provigsion of law to the contrary, the chair of the board may appoint

committees of five or more members of the bopard and deleqate in writing

to anv such committee the authority to perform the functions, powers and
duties of the board pursuant to section five hundred fifty-six of this
article.

b The members of the board shall receive no compensation for their

services but shall be reimbursed for their actual and necegsary exXpenses

incurred in the performance of their duties.

{c) The board shall have an executive secretary and such officers and

‘employees as the executive director shall assign upon redquest of the

chair of the board, to assist it in the performance of its duties.
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(4) All records of the proceedings, the deliberations of the -ustice

center medical review board and any testimony given before the board

shall not be subject to disclosure under article thirty-one of the civil

practice law and rules.

{e) The board or. any committee appointed by the chair of the board

shall meet at the request of its chair or the executive director of the

justice c¢enter. Any member of the board who fails to attend three

congecutive meetings of the board or the committee to which such member

is assigned by the chair of the hoard., unless excugsed by the chair of

the board, shall be considered to have vacated his or her office unless

otherwise ordered by the governor. The term of any such person appointed

by the governor to fill such vacancy ghall be governed by the provigions

of this section,

§ 556. Functions, powers and dutjes of the board. The justice center

.

medical review board shall have the following functions, powers and

duties:
{a) make a preliminary determination whether the death of a patient or

resident in a residential facility within the meaning of subdivigion

four of section four hundred eighty-eight of the social services law,

which has been brought to its attention is unusual or whether such death

reagsonably appears to have resulted from other than natural causes and

warrants investigation;

b} jnvestigate the caugses of and circumstances surroundin guch

unusual death or deaths from other than natural causes of patients or
residents in such facilities:

{¢) visit and inspect any facility in which such a death has occurred;

{(d) cause the body of the ‘deceased to undergo such examinations

including an autopsy as in the opinion of the board are necessary to
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determine the cause of death, jrrespective of whether such examination

or autopsy shall have been previously performed;

{e) wupon review of the cause of and circumstances surrounding the

death of any patient or resident., submit its report thereon to the exec-

utive director and, where appropriate. make recommendationg to prevent

the recurrence of same to the appropriate commissioner of the department

of mental hygiene or the commigsioner of children and family services

and to the director of the facility: and

{f) advise the executive director on medical igsues relevant to the

functions, powers, and _duties of the justice center including allega-

tions of abuse or neglect of a patient or regident referred to it.

§ 557. Reports to the justice center. Every director or other person

in charge of a residentisl facility within the meaning of subdivigion

four of section four hundred eighty-eight of the social services law,

ghall report immediately to the executive director and the justice

center medical review board the death of a patient or resident of any

such facility in such manner and such form as the justice center ghall

pregeribe, together with an autopsy report, if any.

§ 558. Access to records and facilities. (a)_ The justice center must

be granted_access at any and all times to any facility or provider agen-.

ey as defined in subdivision four of section four hundred eighty-eight

of the social services law, and, consistent with federal law, to all

books, records, and data pertaining to any guch facility or provider

agency deemed necessary for carrying out the justice center's functions,

powers and duties. The justice center or any employee of the justice

center may require from the officers or employees of such fagility or

provider agency or from the commissioners of the gtate oversight agen-

cieg . as defined in gubdivision four-a of such section four hundred
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eightyv-eight, anv information deemed necessary for the purpose of carry-

ing out the justice center's functions, powers and _duties, including
otherwise confidential _information., The executive director or anvy

employee of the justice center mavy reguire from any hospital, as defined

under article twenty-eight of the public health law, any informationm,

report or record necegsary for the purpose of c¢arryving out the func-

tions, powers and duties of the justice center related to the investi-

gation of deaths and complaints of abuse or neglect concerning wvulner-

able persons who have been treated at such hospitals., and from any adult

care facility as defipned in paragraph twenty-one of section two of the

social services law, such information, report or record, inecluding

access to such facility necessary for the purpose of carrying out the

functions, powers and duties of the justice center related to the inves-

tigation of deaths concerning patients of mental hygiene facilities who

resided at guch regsidential care facilities at the time of their death

or were former residents of such residential care . facilitjes and the

justice center determines that such information, report or record is
necessary for the completion of its investigation. The results of inves-

tigations involving such residents of adult care facilities shall be

provided promptly to the commissioner of the department of health and

shall be treated as a record or personal information within the meaning

of section ninetyv-six of the public officers law and shall pot be

discloged except in accordance with such section ninety-six. Informa-

tion, books, records or data which are confidential as provided by law

shall be kept confidential by the Jjustice center and by non-profit

organizations receiving contracts purgsuant to section five bundred

fifty-three of this article and any limitations on the release thereof

imposed by law upon the party furnishing the informgtion, books, records
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or data shall apply to the justice center and such non-profit organiza-

tions receiving contragts pursuant to such subdivigion except as may

otherwise be provided by article eleven of the social services law.

{b) Pursuant to the avthorization of the justice center to administer

the protection and advocacy system as provided for by federal law, any

agency or. person within or under contract which provides protection and

advocacy services must be granted access at any and all times to _any

facilit or part thereof, serving a vulnerable person o erated, certi-

fied or licensed bv any office or agency of the state, and to all books,

records, and data pertaiping to any such facility upon receipt of a

complaint by or on behalf of a person with a digability. Information,

books, records or data which are confidential as provided by law shall

be kept confidential by the pergon or agency within the protection and

advocacy svstem and any limitations on the release thereof imposed Dby

law upon the party furnishing the information, books, records or data

shall apply to the person or agency within the protection and _advocacy

system.

{¢) In the exercise of its functions, powers and duties, the executive

director and any employee designated by him or her ig authorized to

iasasue and enforce a subpoena and a subpoena duceg tecum, conduct hear-

ings, administer oaths and examine persons under oath, in accordance

with and pursuant to civil practice law and rules.

{d) In any case where a person in charge or control of such facility

or an officer or emplovee thereof ghall fail to comply with the

provisions of subdivigion (a) of this gsection, the djustice center may

apply to the supreme court for an oxder directed to such pergon requir-

ing compliance therewith. Upomn guch application the court may issue such
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order as mav be just and a failure to comply with the order of the court

ghall be a contemnt of court and punishable as such.
§ 559. New York State interagency coordipating council for services to

persons  who are deaf, deaf-blind, or hard of hearing. 1. Subject to an

appropriation, the justice center shall have the central regponsgibility

for administering the provigions of thig section and otherwise coordi -

nating _the activities of the state interagency coordinating gouncil for

services to ergons who are deaf, deaf-blind, or hard of hearing with

respect to serving residents of the gtate who are deaf, deaf-blind, or

hard of hearing, in comsultation with the office of children and family

services, the office for the aging, the public service commission, the

department of health, the department of labor, the department of educa-

tion, and other state agencies as appropriate. The council shall meet _a

minimum of three times a year.

2. The following definitionsg describe the functional characterisgstics
of persons who are deaf, deaf-blipnd, or hard of hearing, ag used in thig
section.

(a) Deaf. Describes persong who have a profound hearing logg and who'

primarily rely on_visual communication, such as sign lanquage, writing,
lip reading, and gestures; which may be used exclusively or in combina-

tion. Such persons dgenerally use a form of American gign language as

their pxrima mode of communication. In addition, there is a rou of

rofoundl deaf individuals who communicate orally and may use sign

langquage to support their understanding of the spoken language. Hearing
aids and other assistive technology may also be uged to aid in communi -
cation,

(b) Deaf-blind. An individual with a concomitant hearing and visual

impairment, the combination of which causes such severe communication
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and other developmental and educational problems that the individual

cannot be accommodated in programs for individuals who are solely deaf

or blind,

{c) Hard of hearing. A hard of hearing person is someone with a meas-

urable hearing loss and who self-identifies ag being hard of hearing,

although audiologically he or she may have a profound hearing loss.

Additionally, this person typically useg his or her residual hearing,

speech and speech reading skills, and hearing aids to communicate; he or

she may rely on assistive listening devices to augment his or her abili-

ty _to hear and speak.

3. Subject to an appropriation, _the justice center ghall have the

following powers and duties:

{a) To coordinate the activities of the state interagency coordinating

council and to promote, in cooperation with the appropriate state agen-
cies, the implementation of a comprehensive statewide program of coordi -

nated services for persons who are deaf, deaf-blind, or hard of hearing

that includes educational, medical, housing, transportation, _technology

supports, personal care,  family supports, dJay program services, and

other esgsential services that maximize existing resources and adminis-

trative mechanisms to address issues and legal obligations.

{b) Toc maintain data on the incidence of deafness, deaf-blindness, and

other hearing loss.

(¢) To serve as a clearincghouse for information on services gvailable

to persons who are deaf, deaf-blind, or hard of hearing, including, but

not limited to, resources that support the development and implementa-

tion of community-based services and rehabilitation.

{d) To disseminate gemeral information on deafness and the unique

communication needs of persons who are deaf, deaf-blind, and hard of
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hearipng, and to inform the deaf, deaf-blind, and hard of hearing commu-

nities about available services and how such services can be accessed.

(e) To receive complaintg in matters affecting the deaf, deaf-blind,

or hard of hearing communities and to refer such complaints to the

appropriate regulatory agencies where it deems necesgsary or appropriate.

£ Te conduct an ongoing evaluation of the needs of the deaf, deaf-

blind, and hard of hgaring communities, including techﬁologz needs.

{(g) To report to the governor and the legislature, on or before Wovem-

but mnot be

ber first of each vear, on matters which shall include,

limited to:

(i} the gtatus of current efforts to achieve the purposes of this

section, which will be updated in subseguent reportg; and

(1i1) recommendationg for standards, policies, procedures, and strate-

gieg necessary to assure communication accessibility and community-bagsed
services, including needed statutory revigions.

4, (a) Subject to an apgrogriation, the state interagency coordinating

council for services to persong who are deaf, deaf-blind, or hard of

hearing_is hereby established and shall consist of the following persons

to be appointed by the governor:

(i} seven agency heads or their designees, acting in an ex-officio

capacity: the executive director of the jugtice genter, who shall gerve

as the chair of the state interagency coordinating council, the commis-

sioner of 'the office of children énd family services, the director of

the office for aging, the chair of the public service commigsion, the
commissioner of health, the commissioner of labor, and the commissioner
of edﬁcation;

bl

{ii)} six persons who are residents of New York state and who sghall be

28 persons who are deaf, deaf-blind, or hard of hearing, one of whom shall




10

11

12

13

14

i5

16

17

18

19

20

21

22

23

24

25

26

27

28

05/07/12 26 12127-03-2

be appointed on the nomination of the temporary president of the senate,

one of whom shall be appointed on the nomination of the speaker of the

assembly, one of whom shall be appointed on the nomination of the minor-

ity leader of the sgsenate, and one of whom shall be appointed on the

nomination of the minority leader of the assembly; and

(iii) two persons who are residents of New York state and who are

representatives of the public and have a demonstrated expertise and

interest in the needs of persons who are deaf, deaf-blind, or hard of

hearing.

{b) Of the eight persong appointed pursuant to subparagraphs (ii} and

(iii) of paragraph (a) of this subdivision, two shall serve for a term

of one vear, two shall serve for a term of two vears, and two ghall

serve for a term of three years, as determined by the governor. Subse-

quent gppointments upon the expiration of term shall be for a term of
three years and shall be filled in the same mapner as the original

appointment.

(¢) The eight members of the state interagency coordinating council

descoribed in subparagraphs (ii) and {(iii) of paragraph (a) of this

subdivision - shall receive no compensation for their services, but shall

be allowed their actual and necessary expenges incurred in the perform-

ance“ of their duties gursﬁant to this gection, subject to the approval
of the justice center,

5. Subject _to an appropriation, the gtate interagency coordinating
council is charged with recomménding long range strategic objec£ives.

goals, and priorities for promoting the awvailability of a comprehensive

statewide program of coordinated services for persong who are deaf,

deaf-blind, or hard of hearing that is consigtent with subdivigsion one

of thig section. Tt shall also provide advice on the planning, coordi-
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nation, and development of needed services and technology, including the

manner in which such services shall be funded or otherwige supported.

§ 560. Annual report. The justice center shall make an annual report

to the governor and legislature concerning its work during the preceding

vear. Such report shall include, but not be limited to, data regarding
the numwber of reports received by the vyulnerable persons' central regis-

ter, results of investjgations by tvpes of facilities and programs,

types of gorrective actions taken. regults of its review of patterns and

trends in the reporting of and response to incidents of abuse and

neglect, and other seriousg incidents and itg recommendations for appro-

priate preventive and corrective actions, and efforts undertaken by such
justice center to provide training pursuant to subdivigion four of
section five hundred fifty-three of this article.

§ 4. Subdivision 32 of section 1.20 of the criminal procedure law, as
amended by chapter 250 of the laws of 1974, 4is amended to read as
follows:

32. v"biskrict attorney" means a district attorney, an assistant
district attorney or a special district attorney, and, where appropri-
ate, the attorney general, an  assistant attorney general, a deputy

attorney general [ox]. a special deputy attorney general, or the special

prosecutor and inspector general for the protection of people with

special needs or his or her assistants when acting pursuant to their

dutiesg in matters arising under article twentv of the executive law.

§ 5. Subdivision 6 of section 401 of the correction law, as added by
chapter 1 of the laws of 2008, is amended to read as follows:

6. The department shall emnsure that the curriculum for new correction -
officers, and other new departmént staff who will regularly work in

programs providing mental health treatment for inmates, shall include at
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least eight hours of training about the types and symptoms of mental
illnesses, the goals of mental health treatment, the preveﬁtion éf
suicide and training in bhow to effectively and safely manage inmates
with mental illness. Such training may be provided by the office of
mental health or the [New York state commission on cquality of care and

advocacy for persons with disabilities] justice center for the

protection of people with special needs. All department staff who are
transferring into a ‘residential mental health treatment unit shall
receive a minimum of eight additional hours of such training, and eight
hours of annual training as long as they work in such a unit. The
department shall provide additional training on these topics on an ongo-
ing basis as it deems appropriate.

§ 6. Section 401-a of the correction law, as added by chapter 1 of the
laws of 2008, is amended to read as follows:

§ 401-a. Oversight rESponsibilities of the [New York state commission
on quality of care and advocacy for persons with disabilities] Jjustice
center for the protection of people with gpecial needs. 1. The [New York
gtate commission on guality of care and advocacy for persons with diga-

bilities ("commission"}] justice center for the protection of people

with special needs shall be responsible for monitoring the quality of
mental health care provided to inmates pursuant to article forty-five of

the mental hygiene law. The [commission] justice c¢enter shall have

direct and immediate access to all areas where state prisoners are

housed, and to clinical and deﬁartment records relating to inmates'
c¢linical conditions. The [commission] justice center shall maintain the
confidentiality of all patient-specific information.

2. The tcommission] justice center shall monitor the quality of care

in residential mental health treatment programs and shall ensure compli-
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ance with paragraphs (d) and (e) of subdivision six of section one
hundred thirty-seven of this chapter and section four hundred omne of

this article., The [commission] justice center may recommend to the

department and the off;ce of mental health that inmates in segregated
confinement pursuant to subdivision six of section ;ne hundred thirty-
seven of this chapter be evaluated for placement in a residential mental
health treatment unit. It may also recommend ways to further the goal
of diverting and removing immates with serious mental illness from
segregated confinement to residential mental health treatment. units. The
[commigssion] Justice center shall include in its annual report to the
governor and the legiglature pursuant to [subdivision (g) of] section

[45.07] five hundred sixty of the [mental hygiene] executive law, a

description of the state's progress in complying with this article,
which shall be publicly available,

3. The [commission] justice center shall appoint an advisory committee
on psychiatric correctional care ("committee"), which shall be composed
of independent mental health experts and mental health advocates, and
may include family members of former inmates with seiioué.mental
illness. Such committee shall advise the [commission] justice center on
its oversight responsgibilities pursuant to this section [and article
forty-five of the mental hygiene 1law]. The committee may also make
recommendations to the [commission] Jjustice center regarding lmprove-
ments to prison-based mental health care. Nothing in this subdivision
gshall be deemed to authorize members of the committee to havg access to
a correctional or mental hygiene facility or any part of such a facili-
ty. Provided, however, newly appointed members of the advisory committee
shall be provided with a tour of a segregated confinement unit and a

residential mental health treatment unit, as selected by the commission-
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er. Any such tour shall be arranged on a date and at a time selected by
the commissioner and upon such terms and conditions as are within the
sole discretion of the commissioner.

§ 7. Paragraph (c) of subdivision 6 of section 2994-m of the public
health law, as added by chapter 8 of the lawg of 2010, 1is amended to
read as follows;

{(c) Nothing .in thig subdivision shall prohibit the [state commission
on quality'of care and advocacy for persons with disabilities] jusgice
center for the protection of people with special needs or any agency or
person within or under contract with the fcommission] Jjustice center
which provides protection and advocacy gervices from regquiring any
information, report or record from a hogpital in accordance with the
provisions 6f section [45.09] five hundred fifty-eight of the [mental
hygienel executive law.

§ 8, Transfer of emplovees. Notwitﬂstanding -any other provision of
law, rule, or regulation to the contrary, upon the transfer of any func-
tions from the state commission on quality of carg and advocacy for
persons with disabilities, the ofﬁice of.mental health, the office for
pecple with developmental disabilities, the office of alcoholism and
substance abuse services, the office of children and family services and
the department of health and to the justice center for the protection of
people with special needs pursuant to this ackt, employees performing
tﬁose functions shall be ﬁransferred to such justice center. Employees
transferred pursuant to this section _shall be transferred without
further examination or qualification and shall retain their resﬁective
civil service classifications, status and collective bargaining unit

designations and collective bargaining agreements. -
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§ 9. Transfer of records. aAll books, papers, and property of the state
commission on quality of care and advocacy for persons with disabilities
shall be deemed to be in the possession of the Qxecutive director of the
justice center for the protection of people with special needs, aﬁd
shall continue to be maintained by such justice center.

§ 10. Continuity of authority. For the purpose of succession of all
functions, powers, duties and obligations transferred and assigned to,
devolved upon and assumed by it pursuant to this act, the justice center
for the protection of people with special needs shall be deemed and held
to ?constitute the continuation of the state commission on quélity'of
care and advocacy for persong with disabilities.

§ 11. Completion of unfinished business. Any business or other matter
undertaken or commenced by the state commissidn_on quality of care and
advocacy for persons.with disabilities, the office of mental healﬁh, the
office for people with developmental disabilities, the office of alco-
holism and substance abqse gervices, the office of children and family
services, the department of health ;nd the state education department
pertaining to or connected with the functions, powers, obligations and
duties hereby transferred and assigned to the Jjustice center for the
protection of people with special needs and pending on the effective
date of this act, may be conducted and completed by such justice center
in the same manner and under the same terms and conditions and with the
same effect as if conducted and compieted by the state commission on
quality of care and advocacy for persons with digabilities.

§ 12, Continuation of rules and regulations. All rules, regulations,
acts, orders, determinations, and decisions of the state commission on
quality of care and advocacy for persons with disabilities pertaining to

the functions and powers transferred and assigned pursuant to this act,
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in force at the time of such transfer and assumption, shall continue in
full force and effect as rules, regulations, acts, orders, determi-
nations and decigions of the justice center for the protection of people
with special needs until duly modified or abrogated by the executive
director of such justice center.

§ 13. Terms occurring in laws, contracts and other documents. Whenever
the state commission on quality of care and advocacy for persons with
disabilities} or the chairman thereof, is referred to or desigmated in
an& law, contract or document pertaining to the functions, powers, obli-
gations and duties hereby transferred to and assigned to the Justice
center for the protection of people with special needs, such reference
or designation shall be deemed to refer to such justice center, or the
executive director thereof, as applicable.

'§ 14, Existing rights and remedies preserved. No existing right or
remedy of any character shall be 1ost,- impaired or -affected by any
provisions of this act.

§ 15. Pending actions and proceedings. No action or proceeding pending
at the time when this act shall take effect, brought by or against the
state commission on quality of care and advocacy for persons with disa-
bilitieé, or the chairman thereof; shall be affected by any provision of
this act, but the same may be prosecuted or defended in the name of the
exscutive director of the justice center for the protection of people
with special needs. 1In all such actions and proceedings, the executive
director of such justice center, upon application to the court, shall be
substituted as a party.

§ 16. Transfer of appropriations heretofore madei All appropriations
or reappropriations heretofore made to the state commission on quality

of care and advocacy for persons with disabilities to the extent of
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remaining unexpended or unencumbered balance thereof, whether allocated
or’unallocated and whether obligated or uncbligated, are hereby tfans-
ferred to and made available for use and expenditure by the justice
center for the protection of people with special needs subject to the
approval of the director of the budget for the same purposes for which
originally appropriated or reappropriated and shall be payable on vouch-
ers certified or approved by the executive director of such justice
center on audit and warrant of the comptroller. 1In addition to such
authority otherwise granted pursuant to law to interchange, transfer and
suballocate amounts appropriatéd for the office for people with develop-
mental disabilities, the office of alcoholism and substance abuse
services, the department of health and the office of children and family
gerviceg, such amounts appropriated for stafe operations for such agen-
cies may also be -interchanged, transferred and suballocated for the
purpose of planning, developing and/or implementing the alignmént of the
operations within and between such agencies sufficient to fulfill the
purposes of this act for the state figcal year beginning April 1, 2012,

§ 17. Tramnsfer oflassets and liabilities. All assets and liabilities
of the state commissién on guality of care and advocacy for persons with
disabilities are hereby transferred to and assumed by the justice center
for the prdtection of people with special -needs.

§ 18. This act shall take effect upon the confirmation by the senate
of the appointment by the governoxr of the executive director of the
justice center for the protection of people with special needs, proof of
such confirmation to be promptly transmitted by the governor +to the
legis}ative bill drafting commission, provided that should confirmation
not take place on or before April 1, 2013, then this part shall take

effect on April 1, 2013.
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PART B

Section 1. Article 11 of the social services law is renumbered article
12 and 'sections 484, 485 and 486 are renumbered sections 550, 551 and
552 and a new articie 11 is added to read as follows:

ARTICLE 11

PROTECTION OF PEOPLE WITH SPECIAL NEEDS

Section 488, Definitions.

489. Applicability.

490. Incident mapagement programs.

491, Duty to report incidents,
492, Vulnerable persons' central register.

493, Abuge and neglect findings; consequences.

494. Amendments to and appeals of substantiated reports of

w

495. Register of substantiated category one cases of abuse or
neglect.

496. Confidentiality.

497. Immunity from liability.

§ 488, Definitions. As uged in thig article, the following terms shall
have the following meanings:
1, "Abuse or neglect" shall include the conduct described in paragraph

(a) of sybdivision four of section four hundred npinetv-three of  this

article, as well as:

{a) "Phvsical abuge," which shall mean physical contact that is not

accidental, is committed by an agent of a facility or provider agency

and that results in or has the reasonably foreseeable potential to

result in physical injury or serious or protracted jimpairment of the
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physical, mental or emotional condition of a gervice recipient. Physical

abuse shall include, but shall not be limited to, glapping, hitting,

kicking, biting, choking, smothering, shoving, dragging, throwing,

unchin gshakin burnin cutting or the uge of corporal punishment.

Phygical abuge shall not include reagonable emergency interventions

necegsary to protect the safety of any person.

{b) "Sexual abugse,® which shall mean any conduct by an agent of a

facility or provider aqency that subjects a person receiving gervices to

any offense defined in article one hundred . thirty or section 255.25,

255.26 or 255,27 of the penal law; or any conduct or communication by

such anragent that_allows, Qermits.\uses or encourages a service recipi-
ent to engage in any act described in articles two hundred thirty or two
hundred sixty-three of the penal law. For purposes of this ara‘ra h
onl a erson with a developmental disabiiity who is or was receivin

services and i also an emplovee or volunteer of a service provider

ghall not be considered an agent of a facility or provider agency if he

or she has sexual contact with another service . recipient who is a

congenting adult who has consented to such contact.

(c) npaychological abuge." which cshall mean verbal or non-verbal

conduct by an agent of a facilitvy or provider agency that results in or

has the reasonably foregeeable potential to result in a substantial

diminution of a service recipient's emotional, social or behavioral

development or _conditicn, which is determined by a phygician, pgychol-

ogist, psychiatric nurse practitioner, licensed clinical or master

social worker or licensed mental health counselor. Such conduct may

include but sghall not be limited to intimidation, threats, the displav

of a weapon or _other object that gould reagonably be perceived by a

gservice recipient as a means for infliction of pain or injury, in a
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manner that constitutes a threat of physical paipn or injury. taunts,

derogatory comments or ridicule,
{d) "Inappropriate use of restraints,® which shall mean the use of a

restraint when the technique that is used, the amount of force that is

used or the gituation in which the restraint is used is inéonsistent
with a service recipient's individual treatment plan, generally accepted
treatment practices anﬁ[or.applicable federal 5r state laws, requlations
or policieslz except when the restraint is used as a reagonable emergency

intervention to prevent imminent risk of harm to a person receiving

gservices or to any other pergon, For purpoges of this subdivision, a

vrestraint" shall include the use of any manual, pharmacological or

mechanical measure or device to immobilize or limit the ability of a

person receiving services o freely move his or her arms, legs or bodv.’

{e) "Use of aversive conditioning," which shall mean the application
of a physical stimulus that is intended to induce pain or discomfort in
crder to modifz’or change the behavior of a person receiving services in
the absence of a person-specific guthorization by the operating. licens-
ing or certifving state agenc ursuant to governing state agenc re ﬁ-
1;ti0ns. Aversive conditioning may include but is pot limited to, the

use of physical gtimuli such as noxious odors, poxious tastes, blind-

folds, the withholding of meals and the provigion of substitute foods in

an unpalatable form,

{f} "Obhstructiom of reports of abuse or nealect," which ghall mean

conduct bv an agent of a facility or provider agency that impedeg  the

discovery., reporting or investigation of the treatment of a service

recipient by falsifying records related to the gafety, treatment or

supervision of a service recipient who may have been abused or

neglected, actively persuading a mandated reporter from making a _ report
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of abuse or neglect to the statewide vulnerable persons® central regis-

ter with the intent to suppress the reporting of the investigation of an

incident of abuse or neglect, intentiomally making a false statement or

intentionally withholding material information during an investigation

into a report _of abuse or neglect; intentional failure of @& supervisor

or manager to act upon_a report of abuse oxr neglect in accordance with

governing state agency regulations, policies or procedures; oOr, for a

mandated reporter who is an agent of a facility or provider agency,

failing to report abuse or neglect upon diggovery.

{g) "Unlawful use or administration of a controlled substance, ™ which

ghall mean any administration to a service recipient of: a_ controlled

aubstance ag defined by article thirty-three of the public health law.

without a prescription: or other medication mot approved for any use by

the federal food and drug adminigtration. It also ghall include an agent

using or distributing an unlawful controlled substance as  defined by

article thirty-three of the public heazlth law, at_the workplace or while
on duty.

(h) "Neglect," which shall mean any inaction or lack of attention by

an agent of a facility or provider agency that results in or has _the

reasonably foreseeable potential to result in vhyvsical injury or serious

or protracted impairment of the physical, mental or emoticnal condition

of a service recipient. Neglect shall include, but is not limited to:

i failure to rovide proper supervision, including a lack of proper

gupervision that results in conduct between pergons receiving services

that would constitute abuse if committed by an agent or agents of a

facility or provider agency; (ii) failure to provide adequate food,

¢lothing, shelter, medical, dental, optometric or surgical care,

consistent with the rules or regulations promulgated by the state agency
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operating, certifying or supervising the facility or provider agency,

provided that the facility or provider agency has reagonable access to

the provision of such services and that necessary consents to any such

medical, dental, optometric or surgical treatment have begen sought and

obtained from the appropriate individuals; or (iii) failure to provide

access to educational ingtruction, by an _agent with a duty £o ensure

that an individual receives access to such ingtruction in accordance

LNat aX) ity Ldid L e L D e D e O e e e e e e e

with the provisiong of part one of article sixty-five of the education

law.,

2. "Agent of a facility or provider agency" shall mean a person

authorized to act for a provider of services in a facility or provider

agency, including but not limited to an employvee, manager, administra-
tor, congultant, intern or volunteer, or a contractor who has regular

and subgtantial contact with service recipients.

3. ngxecutive director" shall mean the executive director of the

Lo Aud el Ly AL A e e e e e e — ™

justice center for the protection of pecple with special needs.

4, v"Facility" or "provider agency" shall mean:
(a) a facility or program in which services are provided and which is

operated, licensed or certified by the office of mental health, the

office for people with developmental digabilitieg or the office of alco-

holism and substance abuse services, including but pot limited to

psychiatric centers, inpatient pgvchiatric units of a general hospital,

developmental centers, intermediate care facilities, community resi-

dences, group homes and family care homes, provided, however, that such

term shall not include a secure treatment facility ag defined in section

10.03 of the mental hygiene law, or services provided in programs or

facilities that are operated by the office of mental health and located
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in state correctional facilities under the jurisdiction of the depart:
ment of corrections and community supervision.

{b) any program or facility that is operated by the office of children

and family services for juvenile delingquents or juvenile offenders

placed in the custody of the commisgioner of such office and any resi-

dential programs or facilitiesg licensed or certified by the office of

children and family services, excluding foster family homeg and residen-
tial programs for victims of domestic violence;

{c) adult care facilities, which ghall mean: (i) an adult home or

enriched housing program licensed pursuant to article seven of this

chapter; ({(ii) an adult home or enriched housing program authorized to

operate an assisted living program_ pursuant to gsection four hundred
gsixty-one-1 of this chapter; (iii) such an adult home or enriched hous-

ing program with assisted living residence licensure pursuant to article

forty-six-B_of the publjc health law; or {(iv) overnight summer day and

traveling gummer day camps for children with developmental digabilities

as defined in requlations promulgated_bv the commissioner of health; or

(d) the New York state school for the blind and the New York state

school for the deaf, which operate pursuant to articles eighty-seven and
eightv-eight of the education law; an institution for the instruction of

the deaf and the blind which has a residential component and is - subject

te the vigitation of the commissioner of education pursuant to article

eighty-five of the education law with respect to its day and residential

components; special act school districts serving students with disabild-

ties; or in-state private schools which have been approved by _the

commissioner of education for special education services or programs,
and which have a regsidential program, including a school approved on a

child-specific basig for emergency interim placements pursuant to
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governing state regulations, with respegt to its day and residential

components.

4-a. v"State oversight agency" shall mean the. state agency that oper-

ates, licenses or certifies an applicable facility or provider agency;

provided however that such term shall only include the following enti-

ties: the office of mental health, the office for people with develop-

mental disabilities, the office of alcoholism and gubstance abuse

services, the office of children and family gservices, the department of
health and the state education department. "State oversight agency" does
not include. agencies that are certification agencies.pursuant to federal
law or requlation.

5. uMandated reporter® ghall mean an agent of a facility or provider

agency. and any: hysician; registered hvsician assistant; surgeon;

medical examiner:; coroner: dentist; dental hygienigt; osteopath; optome-

tered nurse; licensed practical nurse; nurse practitioner; soc¢ial work-

er; emergency medical technician; licensed creative arts therapist:

licensed marriage and family therapist; licensed mental health counse-
lor; licensed psvchoanalyst; hogpital personnel engaged in the admis-
sion, examination, care or treatment of persong: Christian Science prac-

titioner:; school official, which includes but is not limited to school

M—

teacher, school gquidance counselor, school psychologist, school social

worker. school nurse, school administrator or other school personnel

required to hold a teaching or administrative license or certificate;

social services worker: any other child care or foster c¢are worker;

mental health professional; person credentialed by the office of alco-

holism and substance abuse serviceg; peage officer; police officer;
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distrigt attorney or assistant district gttorney; investigator employed

in the office of a district attprney; or other law enforcement official.

6. "Physical injury" and "impairment of physical condition" shall wmean
any confirmed harm, hurt or damage resulting in a significant worsening

or diminution of an individual's physical condition.

7. *Delegate investigatory entity® shall mean a facility or provider

agenc or an other entity authorized by the regulations of a state

- oversight agency or the jugtice center for persons with disabilities or

special needs to conduct an investigation of an allegation of abuse or

neqlect or a significant incident.

8. "Justice center" shall mean the justice center for _the protection

of people with special needs.

9, "Pergon receiving services,™ or tgervice recipient!” ghall mean an

individual who resides or is an inpatient in a residential facility or

who receives services from a facilitv or provider agency as defined in

subdivision four of this section.

10. T"Personal representative” shall mean a person authorized under
state, tribal, military or other applicable law to act on behalf of a
vulnerable person in making health care decisions or, for programs that
serve children under the jurisdiction of the state education department

or the 6ffice of children and family gervices, the service recipient's

arent nardian or other person legally respongible for such person.

11. T"Reportable incident" shall mean an allegation of abuse, neglect,

or a significant incident, as these termsg are defined in thig section or

any other conduct or ocgurrence that the state oversight agency identi-

fies ag warranting monitoring.

12, *gignificant incident™ shall mean an incident, other than an ineci-

dent of abuse or meqlect., that becauge of its geverity or the sensitiv-
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ity of the situation may result in or has the reasonably foreseeable

potential to result in harm to the health, safety or welfare of a person

receiving services and ghall include but ghall not be limited to:

{a) conduct between persons receiving services that would constitute

abuse if committed bv an agent or agents of a facility or provider agen-

Cy; OY

{(b) conduct on the part of an agent of a facility or provider agency,

which is  incongistent with a service recipient's individual treatment

plan, generally accepted treatment practiges and/or applicable federal

or state laws., requlations or policies and which impairs or creates a

reagonably foreseeable potential to impair the health, safety or welfare

of a person receiving services, including but not limited to:

(i) unauthorized geclusion, which ghall mean the placement of a person

receiving services in a room or area from which he or she canngt, or

perceives that he or she cgnnot, leave at will;
(ii) wunauthorized use of time-out, which shall mean the use of a

procedure in which a person receiving servicez is removed from regular

programming and isolated in a room or area for the convenience of agents

of a facility, or as a substitute for programming;

{iii) except asg provided for in paragraph (g) of subdivision one of

this section, the administration of a prescribed or over-the-counter

medication, which is inconsistent with a prescription or order issued

for a service recipient by a licensed, gualified health care practition-

er, and which has an adverse effect on a service recipient.- For
purpoges of this paragraph, %adverse effect" shall mean the unantic-

ipated and undegirable side effect from the administration of a partic-
ular medication which unfavorably affects the well-being of a service

recipient; or
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{c)} anv other conduct identified in requlations of the state oversight

agency, purguant to gquidelines or standards established by the executive

director.
13, vgubject of the report™ shall mean an agent of a facility or
s

provider agency, as defined in subdjwvision four of this section, who i

reported to the vulnerable persong' central register for the alleged

abuse or neglect of a vulperable person.

14. wother persons named in the report® ghall mean and be limited to

the following persons who are npamed in a report of abuge or neqlect

other than the subject of the report: the service recipient whoge care

and treatment is the concern of a report to the vilnerable persons'

central regigter, and the personal representative, if any, as defined in

gsubdivision ten of this section.

15, "Vulnerable persong' central register" shall mean the statewide

central register of abuse and neglect of vulnerable persons, which shall

operate in accordance with section four hundred ninety-two of this arti-

cle,

16. "Vulnerable person" shall mean a_ perscn who, due to physical or

cognitive disabilities, or the need for specialized gervices or wplace-

ment, is receiving services from a facility or provider agency.
A89. Applicabilityv., The provisions of thig article shall apply to

facilities and provider agencies provided, however, nothing im this

article shall be deemed to relieve any facility or provider agency or

agent thereof covered by this article of itgs or their ohligations to

comply with the reguirements of federal laws or regulations to which

that facility, provider agency or agent thereof is subject, including

any requirements that are a condition of federal financial participation

in medical asgistance payments. To the extent that federal requirements
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conflict with any of the provisions in this article, the federal

recuirements shall supersede the conflictin rovisions in thig artigle
with respect to any such facility or provider agency.

§ 490, Incident management programs. 1. Each state oversight agency,

as defined in this article, shall promulgate requlations approved by the

justice center, that contain procedures and requirements consistent with

guidelines and standards developed by the justige center, addressing the

following issues relating to an incident management program:

(a) all_reportable incidents are identified and reported in a timely
manner in acco;dance with this article;

{b)_all reportable incidents are investigated in a timely manner;

(¢} individual ingidents of _abuse or neglect and significant inci-

dentg, and incident patterns and trendg, are reviewed to identify and
implement reventive and corrective agtions which may include, but
shall not be limited to, staff retraining or any appropriate discipli-
nary action aliowed by law or contract, ag well as opportunities for
improvement;

{d). patterns and trends in the reporting and response to allegations
of abuse ahd neglect and other reportable incidents are reviewed and
plang of improvement are timely developed based on such reviews;

(e} information regarding individual reportable incidents, ipcident

patterns and trends, and patterns and trends in the reporting and

response to allegations of abuse and neglect and other repoxrtable ingi-

dentg is shared consistent with applicable law with the justice

center, in the form and manner required bv the justice center and, for

facilities or provider agencies that are not state operated, with the

applicable state oversight agency which shall provide guch information

to_the -justice center: and
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(f) incident review committees are eastablished; provided, however.

that the requlations may authorize an exemption from this requirement,

when appropriate, based on the size of the facility or provider agency

or other relevant factors. Such committees shall be composed of members

of the governing body of the facility or provider agency and other

pergons identified by the director of the facility or provider agency,

including some members of the following: direct support gstaff, licensed

+

bealth care practitiopners, service recipients and re resentatives of

family, consumer and other advocacy organizations, but not the director

of the facility or provider agéncx. guch committee ghall meet regularly

tos (i) review the timeliness, thoroughpess and appropriateness of the

facility or provider agency's responses to reportable incidents; (ii)

recommend additional opportunities for improvement to the director of

the facility or provider agency. if appropriate; (iii) review incident

trends and patterns concerning reportable incidents; and (iv) make

recommendations to the director of the fagility or provider agency to

assist in reducing reportable incidents. Members of the committee shall

be trained in confidentiality laws and re ulations and shall compl

with section seventy-four of the public gfficers law.

2. WNotwithstanding any other provision of law, except as may be

provided by section 33.25 of the mental hygiene law, records, reports or

other information maintained by the Justice center, state oversight

agencies, delegate investigatory entities and facilities and provider

agencies regarding the deliberations of an incident review committee

shall be confidential and shall not be digclosed to any party unless

otherwise required by law and, provided, further, that nothing in this

articie shall be deemed to diminish or otherwige derogate the legal

privilege afforded to proceedings, records, reports or other information
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relating to a gquality assurance function., including the investigation of
an incident reported pursuant to sectiopn 29.29 of the mental hygiene
law, ag provided in section sixty-five hundred twentv-seven of the

education law. For purposes of this section, a gquality assurance func-

tion is a process for systematically monitoring and evaluating wvarious

- aspects of a program, gervice or facilitvy to ensure that stapdards of

care are being met,

3. No member of an incident review committee performing a quality

assurance function shall be permitted or required to testify in a judi -

cial or administrative proceeding with respect to quality assurance

records or any finding, recommendation., evaluation, opinion or action
taken, except that this provision is not intended to relieve any state
overgsight agency, delegate investigatory entity, facility or provider

agency, or an agent thereof, from liability arising from treatment of a

‘service recipient.

4. There shall be no monetary liability on the part of, and no cause

of action for damages shall arise against, any persgn on account of

participating in good faith and with reagonable care in the communi-

cation of information in the possession of such person to an incident

management committee, or gn account of any recommendation or evaluation

regarding the conduct or practices of any agent of a facility or provid-
er agency.

5, With respect to the implementation of incident management plans in

regidential schools or facilities located outgide of New York state, the

local social gervices district or local education agency contracting or

placing an _individual with such facility or school or the state agency

fundin guch individual's placement shall reguire that: (a) the lacin

entity or funding agency be notified immediately of anvy allegation of
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abuse or neglect, or other significant incident involving an individual

from New York state; (b) an investigation be conducted by the out-of-

state facility or school or other entity authorized to conduct such

investigation, or by the placing entity or funding agency, where practi-

cable: and (c¢) the findings of such invegtigation by the out-of-state

facility or entity be forwarded to the placing entity or funding agency

in New York state within ninety davs. Such entities or agencies shall

forward such reports to the justice center, and its executive director,

in his or her discretion may terminate funding for such for any failure

to comply with this gection.

6. All facilities or provider agencieg not otherwige subiect to arti-

cle gix of the public officers law ghall make available for public

ingpection and copying records relating to abuse and neglect of vulner-

able persons as would be available from a state agenc as defined in

article six of the public offigers law upon written request for such

records, provided that such entities may deny access to records or

portions thereof that such entity determines would be exempt from

discloguyre by a state agency pursuant to such article. The requesting

records to the executive

party may appeal a denial of access to such

director of the HJustice center. A re uestin arty denied access to a

record in such asppeal determination, may bring a proceeding for review

of such denial pursguant to article seventy-eight of the civil practice

law and ruleg., The executive director cof the <Hustice center shall

promulgate regulations, consistent with the provigions of article six of

the public officers law providing for the prompt response to such

requests.

§ 491. Duty to report incidents. 1. (a)  Mandated reportersg shall

report allegatjions of  .abuse or neglect to the vulnerable persons'
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central register as established by gection four hundred ninety-two of

this article and in accordance with the requirements set forth therein.

(b} Allegations of abuge or neglect shall be reported immediately to

_the vulpnerable persons' central register upon discovery. For purposes

of this article, "discovery" ocgurs when the mandated reporter witnesses

an incident of sugpected abuge or mneglect or when another person,

including the wulnerable person, comes before the mandated reporter in

the mandated reporter's professional or official capacityv and provides

the mandated reporter with reasonable cause to suspect that the wvulner-

able person has been abused or neglected; provided, however, such

mandated reporters ghall not be required to report to the wvulnerable

Qersonsi central registef any incident that the mandated reporter actu-

allv knows has already been reported to gsuch register. Whenever a

mandated reporter who ig an agent of a facility or provider agency is

required to report to the vulmerable persons' central register, such

mandated reporter shall make the report as required and ghall then also
report such incident to the administrator or a designated person in his

or her facility or provider agency in accordance with agency regu-

lations, policies and procedures. The administrator or designated person

shall be responsible for all gubsequent adminigtration necessitated by

the report. A report to the register shall jnclude the name, title and
contact information of every person known to the mandated reporter to
have the same information as the mandated reporter concerning the

alleged abuse or neglect. Nothing in thig article shall be construed to

regquire more than one report to the vulnerable persons' central register

concerning a particular incident or allegation of abuse or neglect.

{c) Notwithstanding the privileges set forth in article forty-five of

the civil practice law and rules, and any other provision of law to the
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contrary, mandated reporters who make a report which initiates an inves-

tigation of an allegation of abuse or neglect of & vulnerable person are

required to complvy with all requests for records made by the justice

center for persons with disabilities or special peeds or a delegate

investigatory entity relating to such report, including records relating

to diagnosis, prognogis or treatment, and clinical records, of any

patient or client that are essential for a full investigation of allega-

tions of abuse or neglect pursuant to this article:; provided, however,

that disclosure of substance abuse treatment® and educational records

shall be made pursuant to the standards and procedures for disclosure of

such records delineated in federal law., Written reports from persong or

officials required by thig title to report shall be admissible in

evidence in any proceedings relating to abuse or neglect.

2. (a) _Agents of a facility or provider agency shall promptly report

anv significant incident to the director of the facility or ‘provider

agency and the applicable state oversight agency in accordance with the

regulations of such state oversight agency; provided, however, any

erson who has reasonable cause to guspect that a person receivin

services has been subject to a significant incident also may make such a
report. The applicable state oversight agency shall notify the justice
center of an such incident in the form apnd manner provided by the

rules, requlations, gquidelines or standards established by the Jjustice

center.

(b) In accordance with regulations of the applicable state oversight

agency., reports of significant incidents shall be investigated, either

by the state oversight agency. the justice center or by a delegate

investigatory entity, and the results of the invesgtigation shall be

reviewed and the incident resolved pursuant to the procedures estab-
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lished ag part of the incident management program described in section

four hundred ninety of this article.

3. Any person or official required to report cases of suspected abuse

or neglect or a significant incident pursuant to this section may take

or_cause to be taken color photographs of visible trauma and the face of

the vulnerable person named in the report and upon the consent of a

pergon authorized to consent to medical care for the vulnerable person.,

shall if medicall indicated cause to be performed a radiological

examination of the vulperable pergon. Any photographs  or radiglogical

examinations taken shall be provided to the justice center for uge only

for the purposes of an investigation of abuse, neglect or a significant

incident.

4. {(a) Any person or official required by this article to report a

cagse of suspegted abuse or neglect to thé vulnerable pergons' c¢entral
register who willfully fails to do so shall be guilty of a class A
migdemeanor. '

b) Am erson or official required by this article to report a case

of suspected abugse or neglect to the vulnerable persons' central reqgis-

ter who knowingly énd willfully fails to do.so shall be civilly liable

for the damages proximately caused by such failure.

5. A medical or other public or private jinstitution, state agéncz,

school, facility or provider agency shall not take any retaliatory

personnel action, as such term ig defined in paragraph (e) of gubdivi -
sion one of section seven hundred forty of the Ilabor Ilaw, against an
employee or agent because such emplovee or agent believes that he or she

has reasonable cause to suspect that a vwvulnerable pergon has been

neglected or has been subjected to a significant incident and that

emplovee or _agent therefore makes a report in accordance with this
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section. A court of competent jurigdiction may grant injunctive relief

to anv person determined to have been subiected to guch retaliation.

§ 492, vVulnerable persons' central register. 1. There ghall be estab-

lished in the justice center a statewide vulnerable persons' central

reqister. The register shall: (a) receive reportse of allegations of

abuse or neglect of persons receiving gervices in facilities or provider

agencies subject to the requirements of this article; (b) ag, warranted,

refer reports alleqging crimes to appropriate law enforcement authori-

tieg: (¢} notify appropriate persons and officials of received and

accepted reports; and (d) maintain an electronic database of each report

and the finding associated with each report. In accordance with this

gection, the executive director shall establish standards and procedures

for the operation of the vulnerable persons' central register.

2. (a) The wvulnerable persons' central register shall be staffed by

persons  with at least a baccalaureate or eguivalent college degree in a

relevant field of gtudy or at least two vears of experience in the

direct provision of services, adult or c¢hild protective seryices, or amny

other qualifications identified by the executive director. Direct

service provision shall include the care, investigation, assesgment,

treatment Qr case lannin for ersons in facilities or programs

covered by thig article or egquivalent facilities or programs. Vulner-

able persong' central register staff also shall have access to appropri-

ate law enforcement officers or others with law enforcement experience

who shall assist in screening reports that appear to allege criminal

offenses and help refer reports, as warranted, to appropriate law

enforcement guthorities.
(b) The vulnerable persong' central register shall receive reports of

allegations of abuse or neglect twenty-four hours per day, seven days a
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week. Mandated reporters shall make sguch reports in acgcordance with

section four hundred ninetv-one of this article; provided, however, any

person who has reasonable cause to suspect that a person receiving

services ig abused or neglected may make such a report. In no event

shall a report by a mandated reporter to the vulnerable persons' central

register eliminate the obligation of a mandated reporter to report ineci-

dents in accordance with the applicable laws, requliations and policy of

the applicable state oversight agency.
(c). Reports of allegations of sbuse or neglect shall be submitted, by

a statewide, toll-free telephone number (a vhotline®) or Dby electroﬁic

transmission, in a manner and on forms prescribed by the executive

director. The information reguired on the reporting form ghall include
but is not limited to: the name and contact information of the person or
ersons makin the report, if avail%ble and, if the report is made b
an agent of a facility or provider agency, any other staff who have the
same information; the pame and address of the facilitv or provider agen-
cy; the date, time, specific location and description of the incident;

the name and contact information of the subject of the report of abusge

or neglect, if known:; the name of the vulnerable person alleged to have

been abused or neglected; the names of personal representatives for the

vulnerable person who is alleged to have been abused or neglected, if

known; and anv other information or documentation -that the executive

director beljeves may _be helpful. The ipability of a person making a
report to identify a subject shall, in no circumstance, constitute cause

to reiect such allegation for investigation or to fail to refer such

allegation for corrective action.
3. (a) wWhen any allegation that could reasonably constitute abuse or

neglect is received by the reqister, the reqigter shall accept and imme-

H
[
H
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diately transmit notice of the report orally or electronically to the

appropriate state oversight agency and, as appropriate, to the director

or operator of that facility or provider agency.

{b) Whenever a telephone call or electronic transmission to the

vulnerable persons' central register alleges  an act or circumgtances

that may constitute a_c¢riminal offense or an immediate threat to a
vulnerable person's health safet or welfare the register shall
convey, by the most expedient means available, the information contained

in such call or transmission to the appropriate law enforcement agengy,

digtrict attornev or other public official empowered to provide neces-

sary aid or asgsistance, and state gversight agency.

{¢) The justice center is responsible for ¢ommencing an investigétion
of all allegations of abuse or neglect that are accepted bg the vulner-
able ersong' central register. With regpect to sﬁch an investigation
the justice center shall:

(i) upon acceptance of a report of abuse or neglect by the _wvulnerable

ersons' central register romptl commence an approbriate investi-
gation;

(ii) take all appropriate measures to protect the life and health of

the person who is the alleged victim of abuse or neglect, which may

include working with the state oversight agency to take immediate steps

to remove the vulnerable person from hig or hex current facility or

program, if the justice center hag reasonable cause to believe that the

circumstances or condition of the wvulnerable person are guch that

continuing in his or her place of residence presents an imminent danger

to hig or her life or health;
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{iii) determine whether the subject of the report ig currently the
gubiect of an open or substantiated report in the vulnerable persons'
central register;

(iv) contact the statewide central register of ¢hild abuse and
maltreatment to determine whether the subject of the report-has been or

ig currently the subject of an indicated c¢hild abuse and maltreatment

report on file with the statewide central regigter of child abuse and

maltreatment;

(v} if it is digcovered that the subject of a report has ong or more

substantiated reports of abuse or neglect or indicated reports of c¢hild

abuse or maltreatment in the statewide central register of child abuse

and maltreatment and an investigation was or investigations were

conducted by a different state agency, or a lgcal child protective

service, contact all known agencies or services who investigated _guch

previous report or reporkts to obtain information on guch reports in

accordance with section four hundred ninety-six of this article;

{vi} notify the personal representative of the person alleged to have

Leen abused or neglected, and, if warranted, notify the subject or

subjects of the report and any other persons named in the report in

writing of the existence of the report; provided, however, that such

notification may be limited in accordance with subdivision (o] of

section 33.16 of the mental hygiene law;

(vii}) if & report of abuse or neglect to the vulperable persons'-

central register involves the death of a person, the justice center

shall give telephone notice and immediately send a _copy of the report to
the appropriate district attorney and to the medical examiner or coron-

er. The medical examiner or coroner shall conduct a prompt investigation

and shall forward a preliminary written report of his or her findings

i
i
H
i
i
:
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within sixty davs of the date of death, absent extraordinary c¢ircum-

stances, and his or her final written report promptly, absent extraor-

dinary circumstances, to the appropriazte district attormey, the appro-

priate law enforcement official, the state agency regponsible for

overseeing the investigation., the jugtice center medical review board
and, if the death occurred in a hospital. the hogpital;

(viii) submit abuse and neglect findings to the vulnerable persong!
central regigster in accordance ﬁith section four hundred ninety-three of

this article;

‘!ixl notify the applicable state oversight agency and the director or

operator, where appropriate, teo develop a plan of prevention or remedi-

ation that the facility or program must implement in response to  the

report's findings which must be approved and monitored of its implemen-

tation by the justice center or the state oversight ageémcy, as appropri-

ate; and

(x) refer suspected cases of falsely reporting abuse or neglect in

violation of subdivision four of section 240.50 of the penal law to the
appropriate law enforcement agency or digtrict attorney for investi-
gation and Qrosecutidn.

~{d) . whenever a telephope call or electronic tranemission to the

vulnerable persons' central register cannot be accepted ag a report, but

the information provided alleges a significant incident or other poten-

tial wrongdoing at a facility or provider agency, the register shall

forward the report to the applicable state oversight agency for investi-

gation and protective acticns, ag needed, pursuant £o section four

hundred ninety-one of this article.

4., The -ustice center ghall maintain and keep up-to-date abuse and

neglect records of gll cases reported, together with any additional




10

11

12

13

14

15

1l¢é

17

18

19

20

21

22

23

24

25

26

27

28

05/07/12 56 ’ 12127-03-2

information obtained during an investigation of guch a report and a

record of the final disposition of the report.

5. The vulnerable persons' central register shall maintain an elec-

tronic database of all accepted reports of abuse and neglect and signif-

icant incidents. State oversight agencies shall have access to informa-

tion in the database, limited to cages involvipg facilities or provider

agencies under their jurisdiction.

(a) A unigue ijdentifier shall be assigned to each report by the

vulnerable persons' central register.

{b} The register shall include the following information for each
report: a record of the final dispogition of the report; the names and
identifying data; dates and circumgtances of any persoﬁ requesting or
receiving information from the register; whether the person making the
report authorized the disclosure of his or her neme and personally iden-

tifiable information; and any _other information that the executive

director, in consultation with the commissiopers of the state overgiaght

agencies covered by this article, identifies as furthering the purposes
of this article and complying with state and federxal requlations regard-
ing the security and confidentiality of individually identifving health

information.

6. The justice center shall review such electronic database to identi-

fv incident patterns and trends, and implement preventive and corrective

actions, and to identify patterns and trends in the reporting and

response Lo allegations of abuse and neglect and other reportable inci-

dents and develop plans of improvement based on such reviews.

7. (a) General information about the exigtence and purposes of the

vulnerable persons' gentral regigter and how to make a report to the

register shall be made avajlable on the website of the Jjustice center,
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with 1links to such information provided on the websites of each gf the

state oversight agencies covered by this article.

(b) The <ustice center, in c¢ollaboration with the gtate oversight

agencies covered by this article, shall develop and widely distribute
written information explaining the reporting reguirements and processes

congistent with this article. In addition, upon _a vulnerable person's

commencement of the receipt of gervices by a facility or a provider

agencz,‘pefsonal representatives shall be provided with such informa-

tion, and_such information shall be made available upon regquest to any

pergon,

{(c) The justice center, in collaboration with the state agencies oper-

a£ing, licensing or certifving facilities or the provider agencies
covered by this article, ghall provide mandated reporters with written
information explaining the reporting requirements in accordance with
thig article. -

{d) _The justice genter shall dgvelop and implement programs €0 public-
1y recognize and value the contributions o¢of reporters of abuse or

neqglect, or significant incidents, whose actions prompt corrections and

improvements in the service svstem; provided., however, that the name and

other mpersonally identifiable information of such reporter shall not be

shared unless such person authorizes disclosure.

8. In a case where a subject of a report of alleqged abuse - or neglect

resigns from his or her position or is terminated while under investi-

gation, the state operating agency or the applicable facility or provid-

er agency shall promptly report such resignation or termination to the

justice center. The investigation of the report shall continue despite

the resignation or termination of such subject.
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§ 493, Abuse and neglect findings: consequences. 1. Within sixty days

of the vulnerable persong' central register aggepting a report of an

allegation of abuse or neglect, the justice center shall cause the find-

ings. of the invegtigation to be entered into the vulnerable persons'

central regigter. The justice center may take additional time to enter
such findings into the vulnerable persons' central register; provided,

however, that the reasons for any delay must be documented and such

findings submitted as soon thereafter as practicably possible,

2. For substantiated reports of abuse or neqglect in facilities or

provider agencies in receipt of medical assigtance, such information

shall algso be forwarded by the justice center to the office of the Medi-

caid inspector general.
3. (a) A finding shall be based on a preponderance of the evidence and
shall indicate whether: (i) the alleged abuse or neglegt is substanti-

ated becauge it is determined that the incident occurred and the subject

of the report was respongible or, if no subject can be identified and an

incident occurred, that, the facility or provider agenc¢y was responsi-

ble; (ii) the alleged abuse or neglect is disconfirmed because it is

determined not to have occurred or the gubject of the report was not
responsible; or (iii) the report is inconclusive because it cannot be

determined that the incident occurred or that the subject of the report

was responsible. A report shall not be determined to be ingonclugive

gsolely because the subject of a report resigns during an invegtigation.
The justice center shall consider a resignation of a subject of a report
during an investigation as a negative inference regarding the actions or

lack of action by such subiject,
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(b) In conjunction with the possible findings identified in paragraph

{a) of thig subdivision, a concurrent finding may be made that a system-

roblem caused or contributed to the ogccurrence of the incident.

ic D

(¢) The djustice cepter shall notify the subject of the report, the

facility or provider agency where the abuse or neglect was alleged to

have occurred the applicable state oversight agency and other persong

named in the report of the findingg of the investigation and, as appli-

cable, the local social services commissioner or schoeol district that

placed the individual in the facility or provider agency, the office of
children and family services and any attorney for the individual whose

appointment has been continued by a family court judge during the term

of an individual's placement, in accordance with applicable state and

federal laws and regulations governing the use and disclosure of

records. If the report is substantiated, the justice center shall alsc

notify the subject of the report of his or her rights to request that

the report be amended in accordance with section four hundred ninety-

four of this article.

(d) A report that is found to be disconfirmed or inconclusive shall be

sealed immediately.

4. Substantiated reports of abuse or neglect shall be categorized into

one or more of the following three categories, as applicable:

fa) Category one conduct ig serious physical abuse, sexual _abuse or

other serious conduct by agents of a facility or provider agency, which

includes:

(i) intentional conduct that causes physical injury as defined in

subdivision nine of section 10.00 of the penal law, or that causes death

or gerious disfiqurement, impairment of health or logss or impairment of
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the function of any bodily organ or part or creates a reasonably fore-

seecable rigsk of such physgical injury;

{ii) failure to perform a duty that results in ghzsical‘inju;x that

creates a risk of death or that causes death or serious disfigurement,

impairment of health or loss or impairment of the fupction of any bodily

organ or part, a substantial diminution of a service recipient's psycho-

logical or _intellectual functionin ag determined bv a physician
psychologigt, psychiatric nurse practitioner,  licensed c¢linical or

master social worker or licensed mental health counselor, or creates a

reasonably foregseeable risk of either;

{(iii) threats, taunts, derogatory commepts or ridicule that results in

or hag the potential to result ip a substaptial diminution of a service

recipient's psgvchologicgl or intellectual functioning, as determined by
a physician, psychologist, psychiatric nurse practitioner, licensed
clinical or master social worker or licenged mental health counselor:

(iv) encouraging others to engage in cruel or degrading treatment of a
service recipient thgt results in or hag the potential to reswlt in a
subétantial diminution of a service recipient's psychological or intel-
lectual functioning, as detefmined by é physician, psychologist, psychi-
atric nurse practitioner, licemsed clinical or master social worker or
licensed mental healéh counselor:;

!v)leﬁgaging in any conduct intended to promote Or produce sexuyal

contact between persons receiving services and agents of a facility or

provider agency or between persons receiving gervices when one person is

not capable of consent. Sexual contact shall inglude but not be limited

to sexual intercourse, deviate gexual intercourse, aggravated sexual

contact or sexual touching:




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

05/07/12 61 12127-03-2

{vi) any conduct encouraging, facilitating or permitting another to

engage in sexual conduct with a service recipientsy

(vii)} any conduct encouraging or permitting another to promote a sexu-

al erformance by a service recipient or permitting or uging a service

recipient in any prostitution-related cffense;

{viii) using or distributing an unlawful controlled substance, as

defined by article thirty-three of the publie health law, at the work

place or while on dutv;

{ix) administering an unlawful controlled substance, as defined by

article thirty-three of the public health law to a service recipient:

{¥x) intentionally falsifving records related to the safety, treatment

or supervision of a service recipient, including but not limited to

medical records, fire safety inspectjons and drills and supervision

checks:
{xi) failing to report any of the conduct in subparagraphs (i) through

{ix) of thig paragraph upon discovery:

(xii) for sypervisors, failing tg act upon a report of conduct _in

subparagraphs (i) through {(x} of thig paragraph ag directed by regu-

lation, procedure or poiicx;

(xiii) intentionally making a materially falgse statement or inten-
tionally withholding material information during an investigation into a
report of conduct described in subparagraphs (i) through (x) of this
paragraph or otherwise obstructing an investigation; and

(xiv) intimidaﬁing a mandated reporter with the intention of prevent-

ing him or her from reporting conduct described in subparagraphg (i)

through (x) of this paragraph or retaliating against anv agent making

such a report_in good faith.




10

i1

12

13

- 14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

05/07/12 ' . 62 12127-03-2

(b) cCategory two conduct is abuse or neglect by agents of a facility

or provider agency that does not meet the conduct described in category
one. Conduct in this category that occurs more than once within a three-

vear period shall elevate a finding from category two to category one.

Reports that result in a category two £inding not elevated to a category

one finding shall be sealed after five vears.

{c) Cateqgory three shall be conditions at a facility or provider agen-

¢v  that expose service recipients to harm or risk of harm where staff

culpability is mitigated by svstemic problems such as inadequate manage-

ment, staffing, training or supervision. Category three also shall

include instances in which it hag been substantiated that a service

recipient has been abused or neglected, but the perpetrator of such

abuse or neglect cannot be identified.

5. {a) Category one findings shall result in permanent placement of

the subiject of the report on the vulnerable persons' central register in
accordance with section four hundred ninetv-five of this article.
(b) When an emplovee has a second substantiated category two £inding

occurring  within a three-year period, an emplovee with & cateqgory two

finding shall be subiject to progressive digcipline. (For state entities

bound by collective bargaining, such discipline establighed by collec-

tive bargaining shall govern.) In conjunction with disciplinary action,

the employer shall develop & plan for training and any other actions to

reduce_the rigk of recurrence of gsuch conduct. Such plan must be

approved by and its imglemeﬁtation monitored by the justice center or
the state oversight agency, as appropriate.

(c) With respect to a category three finding, the justice center shall

require the facility or provider agency to develop and implement a plan

of revention and remediation of the deficient conditiong., Such plan
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must be approved by and its implementation monitored by the Hjusgtice

center or the state oversicht agency, as appropriate. In reviewing the

continued qualifications of a facilitvy or provider agency for an operat-
ing certificate, the state oversight agency shall evaluate such facility
or_provider agency's compliance with any plans of prevention and remedi-

ation resulting from category three reports and take appropriate

enforcement action, which may include, but not be limited to, closing

intake to the facility or provider agency or terminating operating

certificates for prolonged or repeated failure to correct identified

problems in accordance with applicable state law or requlation.

§ 494. pmendments to and appeals of substantiated reports of abuse or

neglect. 1.{a) At anv time subseguent to the completion of an investi-

gation of an allegation of abuse or peglect, but in no event later than
thirty days after the subject of the report is notified that the report
is gsubstantiated, the subject may request that the vulnerable persons'

central register amend the findings of the report, If the regigter does

not amend the findings of the report in accordance with such request,

the subiect shall have the right to be heard to determine whether the

findings of the report should be amended on the grounds that they are:

inaccurate or inconsistent with the provigions in this article.

{b) If it is determined that the justice center failed to prove by a

preponderance of the evidence the finding that the subject committed the

act or acts of abuse or neglect, the justice center shall amend the
racord to reflect that such a finding wag made, and shall promptly noti-

fv the subiject of the report and any other persons or entities previous-

ly notified of the existence of the report of the amended finding. Such

report shall be sealed in accordance with the standards set forth in

subdivision four of section four hundred ninety-six of this article.
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2. The -+ustice center 1is authorized to make any appropriate order

regpecting the amendment of the findings of a report to make it accurate

or congigtent with the requirements of this article.

§ 495, Reqiste: of substantiated category one cases of abuse or

neglect. 1. The justice center shall develop and maintain & register of

subjects of reports who have been found to have a substantiated category

one case of abuse or neglect, in accordance with paragraph (a) of subdi-

vision four of section four hundred ninety-three of this article, and

- who have: (a) not requested an amendment of the findings of the report

in the time specified in gubdivision one of section four hundred nine-
ty-four of this article: or (b) been heard purguant té éuch subdivigsion
and all the findings of the report were not amended to be discﬁnfirmed
or inconclusive. 7 | |

2, A1l fécility and provider agencies as defined in subdivision four

of section four hundred eightv-eight of thig article, other providers of

services to vulnerable persons in programs licensed, certified or funded

by any state oversight agency and other provider and licensing agencies

ag defined in gubdivigion three or four of section four hundred twenty-

four-a of this chapter shall check the register of substantiated catego-

rv one cages of abuse or neglect before determining whether to hire or

otherwise allow any person as an emplovee, administrator, consultant,

intern, volunteer or contractor who will have the potential for regular

and substantial contact with a service recipient or before approving an

applicant for a license, certificate, permit or other approval to

provide care to a service recipient. {For state entities bound by

collective bargaining, such action established by collective bargaining

shall govern.})
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3. If a person is ligted on the regigter of substantiated category one

cases of abuge or neglect, a facility or provider agency, as defiped . in

subdivision four of section four hundred eighty-eight of this article,

and all other providers of services to vulperable pergons in programs

licensed or certified by any state oversight agency shall not hire such

a person to have reqular and substantial contact with a service recipi-

ent in any such facility or program. Other providers or licenging agen-

cies as defined in subdivigion three or four of section four hundred

¢cles as derined 1in SUbaivision LAIee Of LOML WL 2 Shwelblls S s - tiesses—

twenty-four-a of this chapter shall determine whether to hire or allow

such a person to have regqular or substantial c¢ontact with a service
recipient in accordance with the provisions of subdivisjon five of

section four hundred twenty-four-a of this chapter,

4. An agent of a facility or provider agency shall be subject to imme-

diate termination if he or she is convicted of any offense ag defined in

subdivigion one of section 10.00 of the penal law that relates directly

to the abuse or neglect of a vulnerable person, oOr ig placed on the

register of substantiated category one cases of abuse or neglect. {For,

state entities bound by collective bargaining, such action established

by collective bargaining_shall govern,)

5. Placement on the regigter shall be permanent, unless the office is

officially notified of the individual's death.

6. HNothin in this article ghall diminish the rights or remedies

otherwise available under law, regulation or appropriate collective

bargaining agreements of any facility or provider agency with respect to

the termination or discipline of emplovees.

§ 496, Confidentiality. 1. Reports made pursuant to thisg article as

well ag any other information obtained, reports written or photographs

taken concerning such reports in the possession of the justice center, a
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state oversight agency, a delegate investigatory entity, facility or

provider agency covered by this article shall be confidential and ghall

not be disclosed to any other party unless authorized pursuant to both

this section and any other applicable state or federal law. In the

event that other applicable state or federal Jlaw provigions are more

regstrictive than the provisions of this section, the provisions of such

other state or federal law ghall apply, In accordance with thig section,

such information ghall be made available only to:

{(a) a person who is the subject of the report, as defined in sgubdiwvi-

sion thirteen of section four hundred eighty-eight of this article:

{b) other persons named in the report, as defined in subdivigion four-
teen of section four hundred eighty-eight of this article;

{c) the justice center:

{d) the applicable state operating agency, the applicable state over-

sight agency, the director or operator of the applicable facility or

provider agency and, as appropriate, the lgcal social services commis-

sioner, the commiggioner of the office of children and family services,

or the school district placina the service recipient, or an agency

providing adult protective services to the service recipient;

(e) a physician who has before him or her a service recipient whom he

or ghe reagonably suspects may be abused or neglected;

(f) _a court, wpon a finding that the information in the record is
necegsary for the determination of an issue before the court:
{(g) a grand jury, upon & finding that the_information in the record is

necessary for the determination_of charges before the grand jury;

(h) any appropriate state legislative committee responsible for legis-

lation affecting vulnerable pergons, provided, however, that no informa-
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tion identifving or tending to identify the subjects of the report or

other persons named ip the report shall be made ayailable;

(i} anv person engaged in a bona fide research purpose; provided,

however, that no information identifving or tending to _ identify the

gubjects of the report or other persons pamed in the report shall be

made available to the researcher unless it is absolutely esgsential to

the research purpose and the justice center, after consultation with the

commissioner of the applicable state oversight agenc ives prior

approval ;

(i} a facility or provider agency as defined in gubdivision four of
section four hundred eighty-eight of the article, all other providers of
services to vulnerable persons in programs licensed or certified by any

state oversight agency, any other provider agency as defined in gubdivi-

sion three of gection four hyndred twenty-four-a of thig chapter or a

licensing agency as defined in gsubdivision four of section four hundred

twenty-four-a of this chapter, in accordance with the provisions of

subdivigsion two of section four hundred ninety-five of this article;

(k) a probation service regarding a person about whom it is conducting

an investigation pursuant to article three hundred ninety of the crimi-

nal procedure law, or a probation service or the department of

corrections and _community supérvision regarding a person to whom the
service or department ig providing supervision pursuant to article sixty
of the penal law or article eight o©of the correction law, where the

service or department recuests the information upon a certification that

such information is necessary to conduct its investigation, that there

ig reasonable cauge to believe that the subject of an investigation isg

the subiject of a substantiated report and that there is reagonable cause

to believe that such records are necessary to the investigation by the
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probation service or the department, provided, howgver, that only
substantiated reports shall be furnished pursuant to this gubdivision;:

‘(1) a district attorney, an assistant digtrict attorney or investi-

gator emploved by the office of a district attorney, a sworn officer of

the division of state police, of the regional state park police, of a

city police department, or of a gounty, town or village police depart-

ment or county sheriff's office or department upon written verification

that such information is necessary to conduct a c¢riminal inyestigation

or criminal progsecution of a pergon, and that there is reasonable cauge

to believé that such person is the subject of a report; provided, howev-

er, that only substantiated reports shall be furnished pursuant to this

subdivision;

(m) the New York city department of investigation: provided, however,

that no infeormation identifving the subjectg of the report ox other

persons named in the report shall be made available to the depariment of

investigation wunless such information is essenfial to an invegtigation

within the legal authority of the department of investigation and the

justice center or the applicable state oversight agency gives prior
approval;
{n) a provider or coordinator of services to which a facility or

provider agency, operating state agency, or social services digtrict has

referred a service recipient or a service recipient's family or to whom

the service recipient or the recipient's family have referred themselves

at the request of such agency or social sgervices diskrict, when said

service recipient is reported to the vulperable persons' central regis-

ter as the vulnerahle person and when the records, reports or other

information are necessary to enable the provider or coordimator to

establish and implement a plan of service for the service recipient or
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the gervice recipient's family, or to monitor the provision and coordi-

nation of gervices and the circumstances of the service recipient and
the service recipient's family, or to directly provide services in
accordance with requirements established by the applicable state over-

sight agency to the extent that the sharing of guch information dis not

otherwigse prohibited by federal law; provided, however, a provider or

coordinator of services given access to information concerning a service

recipient pursuant to this paragraph shall be authorized to redisclose

such information +to other persons or agencies which also provide

services to the service recipient or the service recipient's family only

if an agreement has been or will be reached between the provider or

coordinator of service and such facility or provider agency, operating

state agency or local digtrict. An agreement entered into pursuant to

thig aragraph shall include ' the specific agencies and categories of

individuals to whom redigclosure by the provider or g¢oordinator of

services is authorized. Persong or agencies given access to information

pursuant to thig paragraph may exchange such information in order to
facilitate the provision or coordination of services to 'the service
recipient _or the gervice recipient's familz}

{0} a _disinterested person making an investigation pursuant to section

"one hundred sixteen of the domestic relations law, provided that such

disinterested person sghall only make this information available to the

judge before whom the adoption proceeding is pending:

{p) a criminal justice agency conducting an investigation of a missing

c¢hild or wvulnerable adult where there is reason to suspect information

in a substantiated report under this article ig needed to further such

investigation:
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{gq) __the director or operator of the facility or provider agency and,

as appropriate, the local social services commissioner, commissioner of

the office of children and family services, or school district placing a

child in that program, the applicable executive agency, and, for any

report involwing sbuse or neglect of a child, any attornev appointed to

represent the child whose appointment has been continued by a family

court judge during the term of the placement and subject to the limita-
tions contained in section four hundred ninety-five of this article;

(r) for any report alleqging abuse or neglect of a child, a child

protective service of another state when such service certifies that the

records and reports are necessary in order to conduct a child gbuse or

maltreatment investigation within its jurisdiction of the subject of the

report and shall only be used for purposes of conducting such investi-

gation and will not be redigclosed to any other person or agency;

(3s) an attorney for a child, appointed pursuant to gection one thou-

sand sivteen of the family court agt, at any time such sppointment ig in

effect, in relation tc an report in  which the regpondent in the

proceeding in which the attorney for the child is appointed is the

subiect or another person named in the report, pursuant to sectiong _ome
thousand thirtz-niﬁe-a and one thousand fifty-two-a of the fami;z court
acts;

(£t) officers and emplovees of the gstate comptroller, for-pu;poses of a

duly authorized performance audit, provided that gsuch comptroller shall

have certified to the keeper of such records that he or she has insti-

tuted procedures developed in congultation with the Justice center ¢to

1imit access to gervice recipient-identifiable information to persons

requiring such information for purposes of the audit and that appropri -

ate controls and prohibitions are imposed on _the dissemination of




